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[Names and Addresses of] Attorneys of Record.

F. E. FULLER, Nome, Alaska,

.WILLIAM H. GORHAM, G53^ Colman Building,

Seattle, Washington,

Attorneys for Plaintiff.

IRA D. ORTO'N, Nome, Alaska,

Attorney for Defendant.

B. S. ROO'EY, U. S. Attorney, Nome, Alaska,

N. H. CASTLE, U. S. Attorney, Nome, Alaska,

Attorneys for Intervenor.

In the District Court for the District of Alaska,

Second Division.

No. .

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-

PANY, a Corporation,

Defendant. ^
Complaint.

The plaintiff complains of the defendant and al-

leges :

1. That the plaintiff is a corporation, duly organ-

ized and existing under the laws of the State of

Maine, and doing business in the District of Alaska.

2. That the defendant is a corporation, organized

under the laws of the State of Nevada, and doing
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business and having property in the District of

Alaska.

3. That between July 1, 1906, and July 19, 1911,

at the defendant's request, the plaintiff loaned and

advanced to and for the use of the said defendant

various sums of money, which sums the defendant

promised to repay to the plaintiff, with legal inter-

est thereon.

4. That there is now due and owing from said de-

fendant to the plaintiff, on account of said sums of

money so loaned and advanced, the sum of Fifty-one

Thousand One Hundred and 72/100 Dollars ($51,

300.72), no part of which has been paid.

Wherefore, the plaintiff demands judgment

against the defendant for the sum of Fifty-one Thou-

sand,Three Hundred and 72/100 Dollars ($51,300.-

72), together with interest thereon at 8% per annum
and the costs and disbursements of this action.

F. E. FULLER,
Attorney for Plaintiff. [1*]

United States of America,

District of Alaska,—ss.

T. A. Davies, being first duly sworn, deposes and

says: That he is the President of the corporation

plaintiff named in the foregoing complaint, has read

over the said Complaint, knows the contents thereof

and believes same to be true.

T. A. DAVIES.

*Page-number appearing at foot of page of original certified Record.
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Subscribed and sworn to before me this 20th day

of July, 1911.

[Notarial Seal] F. E. FULLER,
Notary Public for the District of Alaska.

[Endorsed] : #2302. No . In the District

Court for the District of Alaska, Second Division,

Northwestern Development Company, Plaintiff, vs.

Seward Peninsular Railway Company, Defendant.

Complaint. Filed in the office of the Clerk of the

District Court of Alaska, Second Division, at Nome.

Jul. 20, 1911. John Sundback, Clerk. By
, Deputy. L. F. E. Fuller, Attorney for

Plaintiff. [2]

In the District Court, District of Alaska, Second

Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Summons.

The President of the United States of America, to

Seward Peninsular Railway Company, a Cor-

poration, Defendant Above Named, Greeting:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the office of the Clerk of said Court, at the City of
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Nome in said District, within thirty days from the

service of this Summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said

complaint, the plaintiff will take judgment against

you for the sum specified therein, to wit, the sum of

Fifty-one Thousand Three Hundred and 72/100

Dollars, together with interest and costs.

WITNESS, The Honorable CORNELIUS D.

M'URANE, Judge of the said District Court, and the

seal of the said Court hereto affixed, this 20th day of

July, in the year of our Lord one thousand nine hun-

dred and eleven, and of the Independence of the

United States the one hundred and thirty-sixth.

[Court Seal] J. SUNDBACK,
Clerk of the District Court, District of Alaska, 2d

Division. [3]

United States Marshal's Office,

District of Alaska, 2d Division,—ss.

I HEREBY CERTIFY that I received the within

Summons on the 20th day of July, 1911, and there-

after, on the 20th day of July, 1911, I served the

same at Nome, Alaska, by delivering to and leaving

with Ira D. Orton, Statutory Agent of the Seward

Peninsular Railway Company, a corporation, a copy

thereof together with a certified copy of the com-

plaint filed herein.

Returned this 29th day of July, 1911.

T. C. POWELL,
U. S. Marshal.

By H. H. Darran,

Deputy.
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MARSHAL'S COSTS:
1 service .$6.00

[Endorsed]: Cause No. 2302. District Court,

District of Alaska, Second Division. North-

western Development Company, Plaintiff, vs. Sew-

ard Peninsular Railway Company, Defendant.

Summons. Filed in the office of the Clerk of the

District Court of Alaska, Second Division, at Nome.

Aug. 1, 1911. John Sundback, Clerk. By
, Deputy. R. F. E. Fuller, Attorney for

Plaintiff. 3285. [4]

In the District Court for the District of Alaska,

Second Division.

No. 2302.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Motion for Entry of Default and for Judgment.

Comes now the above-named plaintiff, by its at-

torney, and, upon the record, pleadings, and files

herein, and the affidavit of F. E. Fuller filed here-

with, shows that the above-named defendant has been

duly and regularly served with summons herein

and that the said defendant has failed to answer

plaintiff's complaint, or otherwise to appear herein.
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and that the time allowed by law for the said de-

fendant to appear and answer has w^holly expired;

and the plaintiff moves that the default of the said

defendant be entered herein, and that judgment be

entered in plaintiff's complaint.

F. E. FULLER,
Attorney for Plaintiff. [5]

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Affidavit of F. E. Fuller.

District of Alaska,

Second Division,—ss.

F. E. Fuller, being first duly sworn, deposes and

says that he is the atttorney for the plaintiff in the

above-entitled action; that said action was duly com-

menced in the above-named court on the 20th day

of July, 1911, and on said day writ of summons and

of attachment were duly issued in said action; that

summons herein was duly served upon the defend-

ant, at Nome, Alaska, on said 20th day of July, 1911,

as appears from the Marshal's return thereof filed

herein; that more than thirty days have elapsed since
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such service upon the defendant, and that the time

allowed by law for the defendant to appear and an-

swer plaintiff's complaint has wholly expired, and

that such time has not been extended by order of

Court, or otherwise; and that said defendant has

failed to answer plaintiff's complaint or otherwise

to appear herein.

Wherefore, plaintiff prays that the default of the

said defendant be entered herein, and that judgment

be entered as demanded in plaintiff's complaint.

F. E. FULLER.

Subscribed and sworn to before me this 21st day

of August, 1911.

[Notarial Seal] JAS M. STREETEN,
Notary Public for Alaska. [6]

[Endorsed] : No. 2302. In the District Court for

the District of Alaska, Second Division, Northwest-

ern Development Company, Plaintiff, vs. Seward

Peninsular Railway Company, Defendant. Motion

for Entry of Default. Affidavit of F. E. FuUer.

Filed in the office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Aug. 21, 1911.

John Sundback, Clerk. By , Deputy. R.

F. E. Fuller, Attorney for Plaintiff. [7]
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In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Default.

In this action the defendant, Seward Peninsular

Railway Company, a corporation, having been duly

and regularly served with the summons, and having

failed to appear or answer the plaintiff's complaint

filed herein, and the time allowed by law for an-

swering having expired, now, upon the application

of the plaintiff made in writing and filed with the

Clerk of said Court, the default of the said defend-

ant in the premises is hereby duly entered according

to law.

Attest my hand and the seal of the said Court this

21st day of August, 1911.

[Court Seal] J. SUNDBACK,
Clerk.

[Endorsed] : No. 2302. In the District Court for

the District of Alaska, Second Division. Northwest-

ern Development Company, Plaintiff, vs. Seward

Peninsular Railway Company, Defendant. Default.

Filed in the of&ce of the Clerk of the District Court
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of Alaska, Second Division, at Nome. Aug. 21,1911.

John Sundback, Clerk. By , Deputy. R.

F. E. Fuller, Attorney for Plaintiff. Vol. 9, Orders

and Judgments, p. 85. !C. [8]

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARiD PENINSULA RAILWAY COM-
PANY, a Corporation,

Defendant.

Petition for Leave to File and Serve Complaint in

Intervention.

To the Hon. CORNELIUS D. MURANE, Judge of

the District Court for the (Second Division of

the District of Alaska

:

Now comes the United (States of America, by B. S.

Rodey, U. S. Attorney for the Second Division of

the District of Alaska, and presents a copy of its

proposed complaint in intervention in the above-en-

titled action, which said copy is hereunto annexed

and made a part of this petition, whereby it claims

adversely to the plaintiff and defendant, and hereby

prays leave to file and serve the same in the above-

entitled cause as its intervention therein.
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Dated at Nome, Alaska this 20tli day of August,

1911.

B. S. RODEY,
U. S. Attorney for the Second Division of Alaska

and Attorney for Plaintiff. [&]

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Coi^oration,

Plaintiff,

vs.

SEWARD PENINSULA RALLWAY COM-
PANY, a Corporation,

Defendant.

COMPLAINT IN INTERVENTION.
Now comes the United States of America as inter-

venor herein, leave of Court in that behalf having

been first had and obtained, and files this its com-

plaint in intervention, and claiming adversely to the

Northwestern Development Company, plaintiff, and

to the Seward Peninsula Railway Company, defend-

ant, alleges as follows

:

I.

That the Northwestern Development Company is

a corporation duly organized and existing under the

laws of the State of Maine and doing business in the

District of Alaska, and that the Reward Peninsula

Railway Company is a corporation organized and

existing under the laws of the State of Nevada and
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doing business in the District of Alaska, and hav-

ing property therein.

II.

That during each of the calendar years 1907, 1908,

1909, and 1910, the said Seward Peninsula Railway

Company owned and operated, as this intervenor is

infoiTned and believes and upon such information and

belief alleges, eighty-five (85) miles of railroad in

the Second Division of the District of [10]

Alaska, running from a terminal on Bering Sea in

Cape Nome Precinct to Lane's Landing in the Kouga-

rok precinct, also a branch line running from the

junction near Little Creek about six (6) miles east-

erly towards Nome River, and the Sunset branch

running about five (5) miles westerly from the junc-

tion near Little Creek towards Sunset Creek, aggre-

gating ninety-six (96) miles, so owned and operated

in each of said years, and that in and during the cal-

endar year 1911 said defendant owned and operated

as this intervenor is informed and believes and upon

such information and belief alleges, forty (40) miles

of the main line as above described.

III.

That under and by virtue of the Act of Congress

of June the sixth, 1900, Volume thirty-one (31)

Statutes at Large, page , there was due and ow-

ing from the said Seward Peninsula Railway Com-

pany to this intervenor as license fee and tax, the

sum of One Hundred (100.00) Dollars per mile for

each mile so owned and operated as aforesaid for

each of said years as in the last above paragraph of
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this complaint set forth, being a total of Forty-two

Thousand Four Hundred Dollars ($42,400.00), and

that no part of the same has been paid, though de-

mand therefor has frequently been made, and that the

same constitutes a lien against the property of said

defendant owned and operated as such railroad.

IV.

That by virtue of the action hereinabove entitled,

begun in the said District Court on July the twentieth

(20), 1911, the plaintiff therein complained of the de-

fendant and alleges that there is due and owing from

said defendant to said plaintiff the sum of Fifty-one

Thousand Three Hundred and 72/100 Dollars ($51,-

300.72), and that the same has not been paid, and in

pursuance [11] of said action the said plaintiff

caused to be issued and levied upon the realty, road-

bed, superstructures, rights of way, rails, tracks,

sidetracks, bridges, viaducts, buildings, depots, sta-

tions, warehouses, car and engine houses, machine-

shops, docks, structures and fixtures, rolling stock

and other personal property of the said defendant,

a writ of attachment for the security of said alleged

indebtedness.

Y.

That the said alleged indebtedness of defendant to

plaintiff is inferior in time and right to the debt

and obligation created by law as against the said

defendant and in favor of this intervenor for the

license fee and tax due as aforesaid for the opera-

tion of the said railroad.
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VI.

That this intervenor is informed and believes,

and upon such information and belief alleges, that

the purpose and intent of the action and proceeding

hereinabove entitled is in part intended to 'secure to

the plaintiff therein free from all and every claim,

right or demand against the same, all, every and

singular the property and rights of said defendant,

and in part to prevent this intervenor from collect-

ing or securing the amount of license fee and tax so

due as aforesaid, or any part thereof, and that unless

restrained, plaintiff will by virtue of its said action

and attachment and by virtue of such judgment and

execution as it may obtain secure to itself all, every

and singular the property rights of said defendant,

and will and intends to thus shut out and preclude

this intervenor from obtaining the amount of the

license fee and tax so due, owing and unpaid as afore-

said.

WHEREFORE : This intervenor prays

:

First : That the amount of the license tax amount-

ing to $42,400.00 be declared a lien upon all the prop-

erty of said defendant, real, personal and mixed, used

and employed in connection [12] with the said

railroad.

Second : That said lien be declared to be superior

to any right or claim of this plaintiff as against any

of the property of defendant owned, used or em-

ployed for the purposes of conducting the said rail-

road.

Third: That an injunction pendente lite issue
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herein restraining the said plaintiff from securing

or entering any judgment in the premises until the

rights of this intervenor to the said license fee and

tax are by this Court fixed and determined.

Fourth: That this intervenor have judgment

against the Seward Peninsula Eailway Company and

against all claiming or to claim by, through or under

it, in the sum of $42,400.00, and for its costs in this

behalf expended.

B. S. RODEY,
United States Attorney for the District of Alaska,

and Attorney for Plaintiff.

N. H. CASTLE,
Asst. U. S. Atty. [13]

United (States of America,

District of Alaska,—ss.

B. S. Rodey, being first duly sworn, deposes and

says : I am the United States Attorney for the Sec-

ond Division of the District of Alaska, and attorney

for the intervenor herein ; I have read the foregoing

complaint, and know the contents thereof, and be-

lieve the same to be true, except as to the matters

therein stated on information and belief, and as to

the same I believe them to be true.

B. S. RODEY.

Subscribed and sworn to before me this 21st day

of August, 1911.

[Seal] NEVILLE H. CASTLE,
Notary Public in and for the District of Alaska.

[Endorsed]; #2302. In the District Court for

the District of Alaska, Second Division. North-
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western Development Company, a Corporation,

Plaintiff, vs. Seward Peninsula Railway Company,

a Corporation, Defendant. Petition to File Com-

plaint in Intervention. Filed in the office of the

Clerk of the District Court of Alaska, Second Di-

vision, at Nome. Aug. 21, 1911. John 'Sundback,

Clerk. By'
, Deputy. B. S. Rodey, U. S.

Attorney and Attorney for Intervenor. [14]

[Order Granting Leave to Serve and File

Intervention.]

[n the District Court for the District of Alaska^

Second Division.

NORTHWESTERN DEiVELOPMENT COM-
PANY, a 'Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

ORDER ON PETITION IN INTERVENTION.
On reading and filing the Petition for Intervention

by the United ^States of America thro B. 'S. Rodey,

United States Attorney for the Second Division of

the District of Alaska, it is hereby ORDERED, that

the United States of America have leave, as prayed

for in said petition, to serve and file its duly verified

intervention as prayed for in said petition.

Dated at Nome, this 21st day of August, 1911.

OORNELIUS D. MURANE,
District Judge.
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[Endorsed]: #2302. In the District Court for

the District of Alaska, Second Division. Northwest-

ern Development Company, a Corporation, Plain-

tiff, vs. Seward Peninsula Railway Company, a Cor-

poration, Defendant. Order Granting Leave to File

Complaint in Intervention. Piled in the office of

the Clerk of the District Court of Alaska, Second

Division, at Nome. Aug. 21, 1911. John Sundback,

Clerk. By R. Deputy. Vol. 9, Orders and Judg-

ments, p. 85. 'C. [15]

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPiMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

Complaint in Intervention.

Now comes the United States of America as inter-

venor herein, leave of Court in that behalf having

been first had and obtained, and files this its com-

plaint in intervention, and claiming adversely to the

Northwestern Development Company, plaintiff, and

to the Seward Peninsula Railway Company, defend-

ant, alleges as follows

:

I.

That the Northwestern Development Company is
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a corporation duly organized and existing under the

laws of the State of Maine and doing business in the

District of Alaska, and that the iSeward Peninsula

Railway Company is a corporation organized and

existing under the laws of the 'State of Nevada and

doing business in the District of Alaska, and having

property therein.

n.
That during each of the calendar years 1907, 1908,

1909, and 1910, the said Seward Peninsula Railway

Company owned and operated, as this intervenor is

informed and believes and upon such information

and belief alleges, eighty-five (85) miles of railroad

in the Second Division of the District of [16]

Alaska, running from a terminal on Bering Sea in

Cape Nome Precinct to Lane's Landing in the

Kougarok Precinct, also a branch line running from

the junction near Little Creek about six (6) miles

easterly towards Nome River, and the .Sunset branch

running about five (5) miles westerly from the junc-

tion near Little Creek towards Sunset Creek, aggre-

gating ninety-six (96) miles, so owned and operated

in each of said years, and that in and during the

calendar year 1911 said defendant owned and op-

erated as this intervenor is informed and believes,

and upon such information and belief alleges, forty

(40) miles of the main line as above described.

in.

That under and by virtue of the Act of Congress

of June the sixth, 1900, Volume thirty-one (31)

Statutes at Large, page , there was due and

owing from the said Sew^ard Peninsula Railway Com-
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pany to this intervenor as license fee and tax, the

sum of One Hundred (100.00) Dollars per mile for

each mile so owned and operated as aforesaid for

each of said years as in the last above paragraph of

this complaint set forth, being a total of Forty-two

Thousand Four Hundred Dollars ($42,400.00), and

that no part of the same has been paid, though de-

mand therefor has frequently been made, and that

the same constitutes a lien against the property of

said defendant owned and operated as such railroad.

JY.

That by virtue of the action hereinabove entitled,

begun in the said. District Court on July the tw^en-

tieth (20), 1911, the plaintiff therein complained of

the defendant and alleges that there is due and ow-

ing from said defendant to said plaintiff the sum of

Fifty-one Thousand Three Hundred and 72/100 Dol-

lars ($51,300.72), and that the same has not been

paid, and in pursuance [17] of said action the

said plaintiff caused to be issued and levied upon the

realty, roadbed, superstructures, rights of way, rails,

tracks, sidetracks, bridges, viaducts, buildings,

depots, stations, warehouses, car and engine-houses,

machine-shops, docks, structures and fixtures, roll-

ing stock and other personal property of the said

defendant, a writ of attachment for the security of

said alleged indebtedness.

V.

That the said alleged indebtedness of defendant to

plaintiff is inferior in time and right to the debt and

obligation created by law as against the said defend-

ant and in favor of this intervenor for the license fee
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and tax due as aforesaid for the operation of the

said railroad.

VI.

That this intervenor is informed and believes, and

upon such information and belief alleges, that the

purpose and intent of the action and proceeding

hereinabove entitled is in part intended to secure

to the plaintiff therein free from all and every claim,

right or demand against the same, all, every and

singular the property and rights of said defendant,

and in part to prevent this intervenor from collect-

ing or securing the amount of license fee and tax

so due as aforesaid, or any part thereof, and that

unless restrained, plaintiff will by virtue of its said

action and attachment and by virtue of such judg-

ment and execution as it may obtain secure to itself

all, every and singular the property rights of said

defendant, and will and intends to thus shut out and

preclude this intervenor from obtaining the amount

of the license fee and tax so due, owing and unpaid

as aforesaid.

WHEREFORE : This intervenor prays

:

First: That' the amount of the license tax amount-

ing to $42,400.00 be declared a lien upon all the prop-

erty of said defendant, real, personal and mixed,

used and employed in connection [18] with the

said railroad.

iSecond: That said lien be declared to be superior

to any right or claim of this plaintiff as against any

of the property of defendant owned, used or em-

ployed for the purposes of conducting the said rail-

road.
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Third: That an injunction pendente lite issue

herein restraining the said plaintifB from securing

or entering any judgment in the premises until the

rights of this intervenor to the said license fee and

tax are by this Court fixed and determined.

Fourth: That this intervenor have judgment

against the Seward Peninsula Railway Company

and against all claiming or to claim by, through or

under it, in the sum of $42,400.00, and for its costs

in this behalf expended.

B. S. ROBEY,
United States Attorney for the District of Alaska,

and Attorney for Plaintiff.

N. H. CASTLE,
Asst U. S. Attorney. [19]

United States of America,

District of Alaska,—ss.

B. S. Rodey, being first duly sworn, deposes and

says: I am the United States Attorney for the Sec-

ond Division of the District of Alaska, and attorney

for the intervenor herein; I have read the foregoing

complaint, and know the contents thereof, and be-

lieve the same to be true, except as to the matters

therein stated on information and belief, and as to

the same I believe them to be true.

B. S. RODEY.

Subscribed and sworn to before me this 21st day

of August, 1911.

[Notarial Seal] NEVILLE H. CASTLE,
Notary Public in and for the District of Alaska.
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Service of within 'Complaint in Intervention by

receipt of true copy of same is hereby admitted this

21st day of August, 1911.

F. E. FULLER,
Attorney for Plaintiff.

IRA D. ORTON,

iStatutory Agent for Defendant.

[Endorsed]: #2302. In the District Court for

the District of Alaska, Second Division. North-

western Development Company, a Corporation,

Plaintiff, vs. Seward Peninsula Railway Company,

a Corporation, Defendant. Complaint in Interven-

tion. Filed in the Of&ce of the Clerk of the District

Court of Alaska, Second Division, at Nome. Aug.

21, 1911. John Sundback, Clerk. By ,

Deputy. B. ,S. Rodey, U. S. Attorney and Attorney

for Intervenor. [20]

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, General, 1911, Term, Beginning Feb-

ruary 1, 1911.

Monday, August 21, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had:

2302

NORTHWESTERN DEVELOPMENT CO.,

vs.

SEWARD PENINSULAR RY. CO.
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Third: That an injunction pendente lite issue

herein restraining the said plaintiff from securing

or entering any judgment in the premises until the

rights of this intervenor to the said license fee and

tax are by this Oourt fixed and determined.

Fourth: That this intervenor have judgment

against the Seward Peninsula Railway Company

and against all claiming or to claim by, through or

under it, in the sum of $42,400.00, and for its costs

in this behalf expended.

B. S. ROBEY,
United States Attorney for the District of Alaska,

and Attorney for Plaintiff.

N. H. CASTLE,
Asst U. S. Attorney. [19]

United States of America,

District of Alaska,—ss.

B. S. Rodey, being first duly sworn, deposes and

says: I am the United States Attorney for the Sec-

ond Division of the District of Alaska, and attorney

for the intervenor herein; I have read the foregoing

complaint, and know the contents thereof, and be-

lieve the same to be true, except as to the matters

therein stated on information and belief, and as to

the same I believe them to be true.

B. S. RODEY.

Subscribed and sworn to before me this 21st day

of August, 1911.

[Notarial Seal] NEVILLE H. CASTLE,
Notary Public in and for the District of Alaska.



The Northwestern Development Co. et al. 21

Service of within Complaint in Intervention by

receipt of true copy of same is hereby admitted this

21st day of August, 1911.

F. E. FULLER,
Attorney for Plaintiff.

IRA D. ORTON,
(Statutory Agent for Defendant.

[Endorsed]: #2302. In the District Court for

the District of Alaska, Second Division. North-

western Development Company, a Corporation,

Plaintiff, vs. Seward Peninsula Railway Company,

a Corporation, Defendant. Complaint in Interven-

tion. Filed in the Office of the Clerk of the District

Court of Alaska, Second Division, at Nome. Aug.

21, 1911. John Sundback, Clerk. By ,

Deputy. B. ,S. Rodey, U. S. Attorney and Attorney

for Intervenor. [20]

In the District Court for the District of Alaska, Sec-

ond Division,

Term Minutes, General, 1911, Term, Beginning Feb-

ruary 1, 1911.

Monday, August 21, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had:

2302

NORTHWESTERN DEVELOPMENT CO.,

vs.

SEWARD PENINSULAR RY. CO.
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[Objection to Allowance of Entry of Judgment on

Motion for Plaintiff.]

Mr. B. S. Rodey represented to the Court that the

United States had filed a complaint in intervention

herein and announced that he now objected and

would object hereafter to the allowance of any entry

of judgment on the motion of plaintiff until the mat-

ters set forth in the complaint in intervention were

adjudicated. [21]

In the District Court, District of Alaska, Second

Division.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Demurrer to Complaint in Intervention.

Comes now the defendant in the above-entitled

action and demurs to the complaint of intervention

of the United States of America, filed herein, and for

ground of demurrer alleges:

1.

That said complaint does not state facts sufficient

to constitute a cause of action against said defend-

ant.

2.

That said complaint in intervention does not state

facts sufficient to entitle the United States of Am-
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erica, to intervene in said action, and does not state

facts sufficient to constitute a cause of intervention.

3.

That it appears affirmatively from the facts stated

in the complaint in intervention, that the United

States of America is not interested in the matter of

litigation, or in the success [22] of either of the

parties to this suit, or any interest against both or

either of the parties to this suit.

WHEREFORE, the defendant prays the said

complaint in intervention be dismissed.

Dated at Nome, Alaska, August 22, 1911.

IRA D. ORTON,
Attorney for Defendant Seward Peninsular Railway

Co.

United States of America,

District of Alaska,—ss.

Due service of the within demurrer is hereby ac-

cepted at Nome, Alaska, this 22d day of
,

1911, by receiving a copy thereof.

B. S. RODEY,
Attorney for the United States.

[Endorsed] : #2302. In the District Court for the

District of Alaska, Second Division. Northwestern

Dev. Co., Plaintiff, vs. Seward Peninsula Ry. Co.,

Defendant. Demurrer to Complt. in Intervention.

Filed in the Office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Aug. 22, 1911.

John Sundback, Clerk. By , Deputy. C.

Ira D. Orton, Attorney for Deft. [23]
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 2302.

NORTHWESTERN DEVELOPMENT COMPANY,
a Oorporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Motion to Strike Complaint in Intervention.

Comes now the plaintiff above named, by its at-

torney, and, upon the pleadings, records, and files

herein, moves the Court to strike from the files and

to dismiss the Complaint in Intervention of the

United States of America, filed herein August 21,

1911, and as grounds for this motion shows:

1. That the time allowed by law to intervene had

expired prior to the filing of said Complaint in- Inter-

vention.

2. That it does not appear from said Complaint

in Intervention that the said intervenor has any in-

terest in the matter of litigation in said action, in the

success of either of the parties thereto, or any inter-

est against both of said parties.

3. That the said Complaint in Intervention does

not state facts sufficient to constitute a cause of

action in intervention.

F. E. FULLER,
Attorney for Plaintiff.
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Service of the within motion and notice is hereby

admitted, at Nome, Alaska, this 22d day of August,

1911.

B. ,S. RODEY,
Attorney for Intervenor.

[Endorsed] : No. 2802. In the District Court for

the District of Alaska, Second Division. Northwest-

ern Development Company, Plaintiff, vs. Seward

Peninsular Railway Company, Defendant. Motion

to Strike Complaint in Intervention and Notice of

Hearing. Eiled in the Office of the Clerk of the

District Court of Alaska, Second Division at

Nome. Aug. 22, 1911. John Sundhack, Clerk. By
, Deputy. R. F. E. Fuller, Attorney for

Plaintiff. [24]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2302.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation^

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Application for Entry of Judgment.

To the Clerk of the Above-named Court:

The above-named plaintiff hereby makes applica-

tion, and moves, for the entry of judgment in the
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above-entitled action according to the demand of

plaintiff's complaint and for the amount specified in

the summons issued herein, and in accordance with

plaintiff's application for entry of default and judg-

ment, made in writing and filed with you on the 21st

day of August, 1911. Form of judgment to be

entered is herewith filed.

F. E. FULLER,
Attorney for Plaintiff.

[Endorsed] : No. 2302. In the District Court, Dis-

trict of Alaska, Second Division. Northwestern

Development Co. vs. Seward Peninsular Railway Co.

Application for Entry of Judgment. Filed in the

Office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Aug. 22, 1911. John

Sundback, Clerk. By —, Deputy. R. F.

E. Fuller, Attorney for Plaintiff. [25]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2302.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.
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Judgment [Form Proposed by Plaintiff].

In this action the defendant, Seward Peninsular

Railway Company, a corporation, having been duly

and regularly served with the summons herein, and

having failed to appear or answer the plaintiff's

complaint, and the time for answering the complaint

having expired, and no answer having been filed with

the Clerk of said Court within the time specified in

the summons, and no further time having been

granted by said Court, or Judge thereof, and no ap-

pearance herein having been made by the said de-

fendant, and the Clerk of said Court, upon the

application of the said plaintiff made in writing and

filed with the said Clerk, having entered the default

of the said defendant,, according to law ; now, upon

the application of the plaintiff, and in pursuance of

the demand of said complaint, it is ordered and ad-

judged that the said plaintiff, Northwestern Develop-

ment Company, do have and recover of and from

the said defendant, Seward Peninsular Railway

Company, the sum of $
, with interest thereon

at the rate of eight per centum per annum from the

date hereof until paid, being the amount specified in

the summons herein and in plaintiff's complaint, to-

gether with said plaintiff's costs and disbursements

herein, taxed at $ .

And it appearing that certain property of the said

defendant has been attached herein and that the

same has not been sold but is still subject to such

attachment, it is now further ordered and adjudged

that the said property be sold to satisfy the plain-

tiff's [26] demands aforesaid. The following is
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a description of the property hereby ordered to be

sold, and which has been duly attached herein, as

appears from the return of the Marshal of such at-

tachment and filed herein, to wit:

All the right, title, and interest of the said defend-

ant in and to Lots 25 and 26 in Block 6, Lots 5, 6, and

25 in Block 16, and Lots 2, 3, and 4, in Block 31,

Townsite of Nome, and the Seward Peninsular Rail-

way, including the main line thereof running from

the terminal on Bering Sea, in Cape Nome precinct,

to Lane's Landing, in Kougarok precinct, a distance

of about 85 miles; the Paystreak Branch running

from Junction near Little Creek about 6 miles east-

erly towards Nome River; the Sunset Branch run-

ning about 5 miles westerly from junction near

Little Creek towards Sunset Creek; and including

any and all lands, roadbed, superstructures, rights

of way, rails, tracks, sidetracks, bridges, viaducts,

buildings, depots, stations, warehouses, car and

engine-houses, machine-shops, docks, structures, and

fixtures belonging or appertaining to said line of

railway or to any branch thereof; also

5 Locomotives, Nos. 1, 2, 3, 4, and 5; 2 Coaches,

Nos. 82 and 92; 2 Box Cars, Nos. 1 and 11; 4 Obser-

vation Cars; 1 Bunk Car, No. 100; 1 Cook Car, No.

94; 3 Oil Tank Cars, Nos. 98, 100, and 102; 16 Small

Flat Cars; 44 Large Flat Cars; 26 Medium Flat Cars;

Motor Car No. 1, small; Motor Car No. 2, large,

Gasoline Engine for driving piles; Donkey Engine

with double drum hoist; 1 Lathe, 1 Drill Press; 1

Shaper; 1 Pipe Cutting Machine; 1 Hydraulic Press;

1 Gasoline Engine; 1 Forge; 1 Anvil; and Assort-
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ment of Blacksmith Tools;

All of said property being in the possession of the

Pioneer Mining Company, lessee thereof, E. W. Bur-

roughs custodian for said Company.

Judgment rendered , 1911.

Clerk's Office of the District Court for the District

of Alaska, Second Division,—ss.

I, the undersigned. Clerk of said Court, do hereby

certify that the foregoing is a full, true, and correct

copy of the judgment entered in the above-entitled

action, and of the whole thereof.

Attest my hand and the seal of the said Court this

day of , 1911.

Clerk.

[Endorsed] : No. 2302. In the District Court for

the District of Alaska, Second Division. Northwest-

ern Development Company, Plaintiff, vs. Seward

Peninsular Railway Company, Defendant. Judg-

ment. F. E. Fuller, Attorney for Plaintiff. [27]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2302.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.
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Motion [for Order Directing Clerk to Enter

Judgment.]

Comes now the plaintiff, by its attorney, and, upon

the pleadings, records, and files herein, moves the

Court for an order directing the clerk to enter judg-

ment herein, as of date August 21, 1911, for the

amount specified in the summons herein, including

plaintiff's costs, to be taxed by said clerk; and as

grounds for this motion the plaintiff shows that this

is an action arising upon contract for the recovery

of money only; that no answer was filed with the

clerk of said court within the time specified in the

summons, nor was any appearance of the defendant

made within such time, and that such time was not

extended by the said court or Judge thereof; that

such time to answer expired prior to August 7, 1911;

that on said day the application of the plaintiff for

entry of the default of the defendant and for entry

of judgment was duly made in writing and filed with

said clerk, and that said clerk thereupon entered the

default of the defendant but did not enter judgment;

that upon the 22d day of August, 1911, the plaintiff

again made application in writing to said clerk for

entry of judgment, and filed such application, to-

gether with form of judgment, to be entered, with

said clerk; and that judgment has not yet been

entered herein.

F. E. FULLER,
Attorney for Plaintiff.

[Endorsed] : No. 2302. In the District Court for

the District of Alaska, Second Division. North-

western Development Co., Plaintiff, vs. Seward Pen-
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insular Railway Co., Defendant. Motion. Filed in

the Office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Aug. 26, 1911.

John iSundback, Clerk. By , Deputy.

R. F. E. Fuller, Attorney for Plaintiff. [28]

[Minutes Re Opinion Sustaining Motion to Strike,

etc.]

In the District Court for the District of Alaska, Sec-

ond Division.

,Term Minutes, General, 1911, Term, Beginning Feb-

ruary 1, 1911.

Saturday, September 30, 1911. at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

. Upon the convening of Court the following pro-

ceedings were had:

2302.

NORTHWESTERN DEVELOPMENT CO.,

vs.

SEWARD PENINSULAR RY. CO.

The Court handed down an opinion herein sus-

taining the motion to strike the complaint in inter-

vention, to which ruling of the Court an exception

was taken by Assistant U. S. Attorney Castle and

exception allowed.

2302.

NORTHWESTERN DEVELOPMENT CO.,

vs.

SEWARD PENINSULA CO.
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[Order Directing Entry of Judgment.]

,
On motion of F. E. Fuller, attorney for North-

western Development Co., it was ordered that judg-

ment in favor of plaintiff and against defendant be

now entered, to which ruling of the Court an excep-

tion was allowed the United States. [29]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2802.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation,

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COM-
PANY, a Corporation,

Defendant.

Judgment.

This cause came on regularly for hearing on the

,4th day of September, 19ill, before the above-named

court, upon the demurrer of the defendant to the

complaint in intervention of the United States of

America and the motions of the plaintiff to strike

from the files said complaint in intervention and for

,entry of judgment and was argued by counsel, Ira

D. Orton, Esq., appearing for the defendant in suport

of said demurrer, F. E. Fuller, Esq., appearing for

the plaintiff in support of said motions, and N. H.

Castle, Esq., Assistant United States Attorney for

the District of Alaska, Second Division, appearing

for the United States of America, against said de-
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murrer and motions, and the same were duly sub-

mitted to the Court for decision; and the Court hav-

ing fully and duly considered the same and being

fully advised in the premises, and it appear- that the

said complaint in intervention does not state facts

sufficient to constitute a cause of action in interven-

tion, or any cause of action, on the 30th day of Sep-

tember, 1911, made its order sustaining the said

demurrer and allowing the said motion to strike, and

ordered and adjudged that the said complaint in in-

tervention be dismissed and striken from the files;

and it also appearing that the defendant had been

duly and regularly served with the summons herein

and had failed to answer the plaintiff's complaint,

and that, the time for answering having expired and

no answer having been [30] filed with the clerk

of said court within the time specified in the sum-

mons, or at all, and no further time to answer having

been granted by the court or Judge thereof, the

clerk of said court, on the 21st day of August, 1911,

upon the application of the plaintiff, made in writ-

ing and filed with said clerk, duly entered the de-

fault of the defendant, according to law, the Court

allowed the plaintiff's motion for judgment and

ordered that judgment be given and entered for the

plaintiff for the amount specified in said summons

and demanded in plaintiff's complaint. >

Wherefore, by reason of the law and the premises,

it is now ordered, adjudged, and decreed that the

plaintiff, Northwestern Development Company, do

have and recover of and from the defendant, Seward

Peninsular Eailway Company, the sum of $52,121.53,

being the amount specified in said summons and de-
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manded in plaintiff's complaint, with interest thereon

at the rate of eight per centiun per annum from the

date hereof until paid, together with said plaintiff's

costs and disbursements herein, taxed at $52.75, and

accruing costs, and that execution issue therefor;

And it appearing that certain property of the said

defendant has been attached in this action and has

not been sold as perishable property or discharged

from the attachment as provided by law and that said

property is still under such attachment, it is further

ordered and adjudged that the said property be sold

to satisfy the plaintiff's demands aforesaid, and that

execution issue hereon. The following is a descrip-

tion of the property duly attached by the marshal, as

appears from said marshal's return filed herein, and

hereby ordered to be sold, to wit

:

All the right, title, and interest of the said defend-

ant, Sewared Peninsular Railway Company, in and

to Lots 25 and 26 in Block 6, Lots 5, 6 and 25 in Block

16, and Lots 2, 3, and 4 in Block 31, of the Townsite of

Nome, Alaska, and

The Seward Peninsular Railway, including the

main line thereof running from the terminal on Ber-

ing Sea, Cape Nome precinct, [31] to Lane's

Landing, Kougarok precinct, Alaska, a distance of

about 85 miles, the Paystreak Branch running from

the junction near Little Creek easterly about 6 miles

toward Nome River, the Sunset Branch running from

the junction near Little Creek westerly about 5 miles

towards Sunset Creek, and including any and all

lands, roadbed, superstructures, rights of way, rails.
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tracks, sidetracks, bridges, viaducts, buildings, de-

pots, stations, warehouses, car and engine houses, ma-

chine-shops, docks, structures, and fixtures belonging

to said line of railway or to any branch thereof ; and

also

5 Locomotives, Nos. 1, 2, 3, 4, and 5 ; 2 'Coaches, Nos.

82 and 92 ; 2 Box Cars, Nos. 1 and 11 ; 4 Observation

Cars; 1 Bunk Car, No. 109; 1 'Cook Car, No. 94; 3

Oil Tank Cars, Nos. 98, 100 and 102; 16 small Flat

Cars; 44 large Flat Cars; 26 medium Flat Cars;

Motor Car, small. No. 1; Motor Car, large, No. 2;

Gasolene Engine for driving piles; Donkey Engine

with double drum hoist; 1 Lathe, 1 Dl-ill Press; 1

Shaper ; 1 Pipe Cutting Machine ; 1 Hydraulic Press;

1 Gasolene Engine; 1 Forge; 1 Anvil; and Assort-

ment of Blacksmith Tools

;

All of the said property being in the possession of

the Pioneer Mining Company, lessee thereof, E. W.
Burroughs, custodian for said Company.

Dated Oct. 2d, 1911.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : No. 2302. In the District Court for

the District of Alaska, Second Division. North-

western Development Co., Plaintiff, vs. Seward Pen-

insular Railway Co., Defendant. Judgment. Filed

in the office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Oct. 2, 1911.

John Sundback, Clerk. By J. Allison Bruner, Dep-

uty. F. E. Fuller, Attorney for Plaintiff. J. D. 2

pg. 187, Vol. 9, Orders and Judgments, p. 145. C.

[32]
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In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, General, 1911, Term, Beginning Feb-

ruary 1, 1911.

Monday, October 2, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. COENELIUiS D. MUEANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had

:

2302.

NORTHWEOTEEN DEVELOPMENT CO.

vs.

SEWAED PENINiSULAE EAILWAY CO.

[Order Directing Entry of Judgment.]

Mr. F. E. Fuller, attorney for the plaintiff, pre-

sented to the Court a judgment in favor of plaintiff.

The Court, having considered the same, signed said

judgment, and ordered the same to be entered of rec-

ord. [33]
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In the District Court for the District of Alaska, Sec-

ond Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a CoTporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervener.

Bill of Exceptions.

This was an action at law by above-named plaintiff

against the above-named defendant to recover the

sum of Fifty-one Thousand Three Hundred and 72/

100 Dollars ($51,300.72), alleged to be due to plain-

tiff from defendant for sums of money loaned and

advanced. Complaint was filed on July the 20th,

1911, and a writ of attachment thereupon issued ; said

writ of attachment and summons were regularly re-

turned on August the 1st, 1911 ; on August 21st, 1911,

plaintiff moved for a default, which was thereupon

entered.

On said 21st day of August, 1911, the United States

by B. S. Rodey, United States Attorney for the Sec-

ond Division of the District of Alaska, filed its peti-

tion for intervention, alleging that there was due

from the defendant to the United States about Forty-

two Thousand Four Hundred Dollars ($42,400) as
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unpaid license taxes for operating a railroad in said

District; that the attachment levied by plaintiff in-

cluded all [34] the property of defendant; that

the alleged indebtedness of defendant to plaintiff was

inferior in time and right to the obligation of defend-

ant to the United States, and praying for a lien, for

an injunction, and for judgment, which said petition

for intervention was allowed, and said complaint in

intervention served upon the parties plaintiff and de-

fendant and filed in said cause.

That on August the 22d, defendant interposed a

general demurrer to said complaint in intervention,

and plaintiff interposed a motion to strike said com-

plaint in intervention, and on August the 26th plain-

tiff further moved that judgment be entered upon

default.

Thereafter, on September the 5th, said matters

came on regularly to be heard before the Court upon

said demurrer and motion to strike, and after hear-

ing of oral argument, the Court on the 30th day of

September, 1911, granted plaintiff's motion to strike

the complaint, to which ruling plaintiff excepted.

Thereupon, plaintiff moved for judgment, which

said motion was granted by the Court, to which said

ruling plaintiff excepted. That thereafter, on Octo-

ber the 2d, 1911, judgment for plaintiff and against

defendant was entered and execution issued there-

upon, to the granting of which judgment and the

issuance of said execution plaintiff excepted.

That all of said exceptions were duly allowed and

entered, and now, in furtherance of justice and that
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right may be done, the United States, intervener as

aforesaid, presents the foregoing as its Bill of Excep-

tions in this case, and prays that the same may be set-

tled and allowed and signed and certified [35] by

the Judge of this court as provided by law.

B. S. RODEY,
N. H. CAjSTLE,

Attorneys for Plaintiff.

[Order Approving Bill of Exceptions.]

The foregoing Bill of Exceptions is correct in all

respects and is hereby approved and allowed ana set-

tled and made a part of the record herein.

Done in open court this 30 day of Oct., 1911.

GORiNELIUB D. MURANE,
District Judge.

Service by receipt of a true copy of the foregoing

Bill of Exceptions admitted at Nome, Alaska, this

28th day of October, 1911.

F. E. FULLER,
Attorney for Plaintiff.

IRA D. ORTON,
Attorney for Defendant.

[Endorsed] : #2302. District Court, District of

Alaska, Second Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Penin-

sula Railway Co., a Corporation, Defendant. United

States of America, Intervenor. Bill of Exceptions.

Filed in the Office of the Clerk of the District Court

of Alaska, Second Division, at Nome,. Oct. 30, 1911.

John Sundback, Clerk. By J. Allison Bruner, Dep-

uty. B. S. Rodey and N. H. Castle, Attorneys for In-

tervenor. [36]
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In the District Court for the District of Alaska, Sec-

ond Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant,

UNITED STATES OF AMERICA,
Intervenor.

Assignment of Errors.

Now comes the United States of America, inter-

venor in the above-entitled action, and assigns the fol-

lowing errors upon which it will rely:

1. The Court erred in sustaining the motion of the

Northwestern Development Company, a corporation,

plaintiff, to strike intervenor 's complaint in interven-

tion.

2. The Court erred in granting the motion for

judgment.

3. The Court erred in granting said plaintiff's

motion for the entry of judgment.

4. The Court erred in granting said plaintiff's

motion for the issuance of execution.

B. S. RODEY,
N. H. CASTLE,

Attorneys for Intervenor. [37]
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Service of the foregoing assignment of errors is

hereby admitted this 30th day of October, 1911.

F. E. FULLER,
Attorney for Plaintiff.

IRA D. ORTON,
Attorney for Defendant.

[Endorsed] : #2302. District Court, District of

Alaska, Second Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Pen-

insula Railway Co., a Corporation, Defendant.

United States of America, Intervenor. Assignment

of Errors. Filed in the Office of the 'Clerk of the

District Court of Alaska, Second Division, at Nome.

Oct. 30, 1911. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. B. S. Rodey and N. H. Cas-

tle, Attorneys for Intervenor. [38]

In the District Court for the District of Alaska, Sec-

ond Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.
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Petition for Writ of Error.

The United States of America, intervener in the

above-entitled cause, feeling itself aggrieved by the

striking of its complaint in intervention and the

granting of motion for judgment in favor of plaintiff

herein on the 30th day of September, 1911, and feel-

ing itself further aggrieved by the entry of judgment

and the issuance of execution had on October the 2d,

1911, comes now by B. iS. Rodey, United States Attor-

ney for the Second Division of the District of Alaska

and attorney for intervener, and petitions said Court

for an order allowing said intervener to prosecute a

writ of error to the Honorable United States Circuit

Court of Appeals for the Ninth Circuit under and

according to the laws of the United States in that

behalf made and provided, and without bond, and

your petitioner will ever pray.

B. S. EODEY,
N. H. CASTLE,

Attorneys for Intervener. [39]

Service of the foregoing petition is hereby ad-

mitted this 30th day of October, 1911.

F. E. FULLER,
Attorney for Plaintiff.

IRA D. ORTON,
Attorney for Defendant.

[Endorsed] : #2302. District Court, District of

Alaska, Second Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Penin-

sula Railway Co., a Corporation, Defendant. United
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States of America, Intervener. Petition for Writ

of Error. Filed in the Office of the Clerk of the Dis-

trict -Court of Alaska, Second Division, at Nome.

Oct. 30, 1911. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. B. S. Rodey and N. H. Castle,

Attorneys for Intervenor. [40]

In the District Court for the District of Alaska, Sec-

ond Division.

NORTHWESTERN DEVELOPMENT COM-
PANY, a Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.

Order Allowing Writ of Error.

Upon motion of B. S. Rodey, United States Attor-

ney and attorney for plaintiff, and upon filing the

petition for writ of error and assignment of errors,

IT IS ORDERED that a writ of error be and

hereby is allowed to have reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit the order striking the complaint in intervention

and the judgment entered herein. No costs on

supersecZos bond shall be required of said intervenor.

Done in open court this 30th day of October, 1911.

CORNELIUS D. MURANE,
District Judge.
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[Endorsed] : #2302. District Court, District of

Alaska, Second Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Penin-

sula Railway Co., a Corporation, Defendant. United

States of America, Intervenor. Order Allowing

Writ of Error. Filed in the Office of the Clerk of the

District Court of Alaska, Second Division, at Nome.

Oct. 30, 1911. John Sundback, Clerk. By J. Alli-

son Bruner, Deputy. B. S. Rodey and N. H. Castle,

Attorneys for Intervenor. [41]

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATE® OP AMERICA,
Intervenor.

Order Extending Time to File and Docket

Transcript of Record.

Upon motion of B. S. Rodey, Attorney for Inter-

venor.

IT IS ORDERED that the time in which to file

the transcript and to docket the above-entitled

cause in the United States Circuit Court of Appeals

for the Ninth Circuit be and the same is hereby
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extended to the 1st day of February, 1912.

Done in open court this 30th day of October, 1911.

CORNELIUS D. MURANE,
District Judge.

[Endorsed]: #2302. District Court, District of

Alaska, iSecond Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Penin-

sula Railway Co., a Corporation, Defendant. United

States of America, Intervenor. Order extending

time to file and docket transcript of record. Filed

in the office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Oct. 30, 1911.

John Sundback, Clerk. By J. Allison Bruner,

Deputy. B. S. Rodey and N. H. Castle, Attorneys

for Intervenor. [42]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General, 1911, Term, Beginning

February 1, 1911.

Monday, October 30, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had:

2302.

NORTHWESTERN DEVELOPMENT CO.,

vs.

SEWARD PENINSULA RY. CO.

UNITED STATES OF AMERICA,
Intervenor.
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[Order Directing That Writ of Error Operate as a

Supersedeas, etc.]

Assistant U. 8. Attorney N. H. Castle presented

to the Court a Bill of Exceptions in the above-en-

titled cause, which was settled, allowed and signed

by the Court, and filed.

Also, Petition for Writ of Error—filed.

Also, Assignment of Errors—filed.

Also, Order allowing Writ of Error—signed and

filed.

Also, Order extending time to file transcript in

Circuit Court of Appeals—signed and filed.

Upon application of U. S. Attorney B. S. Rodey,

it was ordered that the Writ of Error should act as

a supersedeas.

Upon application of Assistant U. S. Attorney N.

H. Castle, it was ordered that the minutes of the

Court should show that the foregoing proceedings

were had under instructions from the Department

of Justice. [43]

In the District Court for the District of Alaska,

Second Division.

No. 2302.

NORTHWESTERx ^T^VELOPMENT COMPANY,
a C oration.

Plaintiff,

vs.

SEWARD PENINSULAR RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OF AMERICA,
Intervenor.
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Certiflme of Clerk U. S. District Court to Record.

Akska If"";:''.' .'^'"' '' '""^ ^^^*"«t Court ofAlaska, Second Davision, do hereby certify that theforegomg typewritten pages, from 1 to 43^
both in!

c ujve are a true and exact transcript of the Com-
plaant, Sumnions, Motion for Entry of Default and
,Affidavit of F. E^ Puller, Default, Petition to File

to MP " ,1"!*—t-'^. Order Granting Leave
to Pile Con,pla.nt in Intervention, Con>plaint in
Intervention, Court Minutes, August 21, Wli (Ob-jecting to Entry of Judgment), Demurrer to Com-plamt m Intervention, Motion to Strike Complaintm Intervention, Application for Entry of Judgment,
Motion to Direct Entry of Judgment, Court Minute
of September 30, 1911 (Sustaining Motion to Strike
Complaint in Intervention, etc.), Judgment, Court
Minutes, October 2, 1911 (Judgment signed and
ordered made a matter of record). Bill of Excep-
tions, Assignment of Errors, Petition for Writ of
Error, Order Allowing Writ of Error, Order Ex-
tending Time to Pile and Docket Transcript of
Kecord and Court Minutes of October 30, 1911
XBilI of Exceptions allowed, etc.), in the case of
Northwestern Development Company, a Corporation,
Plaintiff, vs. Seward Peninsulp Railway Company
a Corporation, Defendant, United State" .f America
Interv.nor, No. 2302_Civil this Com xnd c: the
whole thereof, as appears from the rer Is [^4—
45] and flies in my ofSce at Nome, -,.,,,ska; Md
further certify that the original Writ of Error and
original Citation in the above entitled cause are



48 United States of America vs.

attached to this transcript.

Cost of transcript $16.40.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this 10th

day of November, A. D. 1911.

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COMPANY,

a Corporation,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,

a Corporation,
Defendant.

UNITED iSTATES OF AMERICA,
Intervenor.

Writ of Error.

United States of America,—ss.

The President of the United States of America to

the Honorable CORNELIUS D. MURANE,

Judge of the District Court for the Second Di-

vision of the District of Alaska, Greeting:

Because in the record and proceedings, as also

in the rendition of the judgment of a plea, which

is in the said District Court before you between the

United States of America, plaintiff in error, and

the Northwestern Development Company, a cor-

poration, and the .Seward Peninsula Railway Com-
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pany, a corporation, defendants in error a manifest
error hath appeared to the great damage of the said
United States of America, plaintiff in error, as by
its complaint in intervention appears, we being
willing that error, if any hath been, should be duly
corrected, and full and speedy justice done to the
parties aforesaid in this behalf, do command you,
if judgment be therein given, that done under your
seal distinctly and openly you send [47] the
record and proceedings aforesaid with all things
concerning the same to the Justices of the United
States Circuit Court of Appeals for the Ninth Cir-

cuit in the City of Seattle in the State of Washing-
ton, together with this writ, so as to have the same
at said place and said circuit on the 29th day of
November, 1911, that the record and proceedings
aforesaid being inspected, the said Circuit Court of

Appeals may cause further to be done therein to

correct those errors what of right and according to

the laws and customs of the United States should
be done.

Witness the Honorable EDWARD D. WHITE,
Chief Justice of the United States, this 30th day of

October, 1911.

Attest my hand and the seal of the District Court
for the District of Alaska, Second Division at the
Clerk's Office at Nome, Alaska, this 30th day of

October, 1911.

[Seal] J. SUNDBACK,
Clerk of the District Court for the District of

Alaska, Second Division.
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Allowed this 30tli day of October, 1911.

CORNELIUS D. MURANE,
Judge of the District Court for the District of

Alaska, Secone Division. [48]

[Endorsed]: #2302. District Court, District of

Alaska, Second Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Penin-

sula Railway Co., a Corporation, Defendant. United

States of America, Intervenor. Writ of Error.

[49]

In the District Court for the District of Alaska,

Second Division.

NORTHWESTERN DEVELOPMENT COMPANY,
a Corporation,

Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation,

Defendant.

UNITED STATES OE AMERICA,
Intervenor.

Citation.

United States of America,—ss.

The President of the United States of America, to

the Northwestern Development Company, a

Corporation, the Seward Peninsula Railway

Company, a Corporation, and to Messrs. F. E.

Fuller and Ira D. Orton, Their Attorneys,

Greeting:

You are hereby cited and admonished to be and
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appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden at the city

of Seattle, in the iState of Washington, within thirty

days from the date of this writ, to wit, on the 29th

day of November, 1911, pursuant to a writ of error

filed in the Clerk's Office of the District Court for

the District of Alaska, iSecond Division, wherein the

United States of America is plaintiff and the North-

western Development Company, a corporation, and

the Seward Peninsula Railway Company, a corpora-

tion, are defendants in error, to show cause, if any

there be, why judgment in said writ of error men-

tioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

[50]

Witness the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 30th day of October, 1911, and of the

independence of the United States of America the

one hundred thirty-sixth.

CORNELIUS D. MURANE,
District Judge for the District of Alaska, Second

Division.

[Seal] Attest; J. SUNDBACK,
Clerk of the District Court for the District of Alaska,

iSecond Division.

Service of the foregoing citation and receipt of a

copy thereof admitted this 30th day of October, 1911.

F. E. FULLER,
Attorney for Northwestern Development Company.

IRAD.ORTON,
Attorney for iSeward Peninsula Railway Com-

pany. [51]
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[Endorsed:] #2302. District Court, District of

Alaska, Second Division. Northwestern Develop-

ment Co., a Corporation, Plaintiff, vs. Seward Penin-

sula Railway Co., a Corporation, Defendant, United

States of America, Intervenor. Citation. [52]

[Endorsed]: No. 2100. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Plaintiff in Error, vs. The North-

western Development Company, a Corporation, and

The iSeward Peninsula Railway Company, a Cor-

poration, Defendants in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Dis-

trict Court of the District of Alaska, Second Di-

vision.

Filed January 4, 1912.

F. D. MONOKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

NORTHWEST DEVELOPMENT COM-
PANY, a corporation,

Plaintiff^,

VS.

SEWARD PENINSULA RAILWAY
COMPANY, a corporation, / ^^' ^302

Defendant, \ ^^^
and

UNITED STATES OF AMERICA,
Intervenor and Plaintiff in Error,

and

UNITED STATES OF AMERICA,
Complainant and Appellant,

vs.

SEWARD PENINSULA RAILWAY
COMPANY, a corporation, THE TRUST
COMPANY OF NEW YORK, a corpor- ^ .

ation, NORTHWESTERN DEVELOP- (
^iu»ty

MENT COMPANY, a corporation, and
PIONEER MINING COMPANY, a

corporation.
Respondents and Appellees.

BRIEF OF PLAINTIFF IN ERROR ANO APPELLANT

Error to The, and Appeal from the District Court of

Alaska, For the Second Division.

These two cases involve the same subject mat-

ter. The Government of the United States brings

both here. It is the intervenor in the first, and corn-

No. 2326



plainant in the second proceeding. The actions are

so interwoven, it is assumed they must of necessity

be argued and considered together. For this reason,

only one In'ief is submitted.

The first is a proceeding at law, wherein the

plaintiff company had sued and attached all the

property of the defendant railway company, and

was about to take judgment and sell it in satisfac-

tion of its claim. The Government endeavored to

intervene in order to secure to itself the payment of

a considerable sum of money due for arrears of

statutory license fees, excises or taxes on account

of the operation of defendant's railwa.y under the

terms of the Alaska License Act of Congress, which

will be hereafter referred to. The second is a Bill

in Equity, filed almost simultaneously with the

first proceeding, whereby the Government itself,

out of an abundance of caution, became complainant

against all parties concerned, asking to have its

rights determined, and praying that its claim be de-

clared a specific and prior lien against defendant's

railwa^^, and for injunctive and general relief, etc.

The trial court sustained a motion to strike the

petition and complaint in intervention, and also sus-

tained a demurrer to the bill in equity. Thereupon,



it sustained the attacliment and entered jnd^-ment

in the proceeding at law for the full amount of the

claim sued for. This action of the court is the error

complained of, to correct which the Government

brings the whole controversy here. The transcript

sets forth the record, pleadings and proceedings in

full in each case. Eeference is had to it for all

necessary purposes.

The trial court, when sustaining the demurrer

in the equity proceeding, filed a short memorandum

disposing of both matters, and giving the reason

for its action. The material i:)ortion of this mem-

orandum is as follows

:

"The defendants interposed a demurrer to

the complaint which was argued in conjunction

with the motion.

After carefully considering the case it ap-

pears to the court to l)e ])ractically the same as

the recent case decided by this Court

—

United

States vs. Jourden—with the exception that in

this case the plaintiff claims a lien upon all of

the defendant's property, claiming that said

lien exists, not l)y virtue of the statute, but by

the sovereign relation of the plaintiff. The

Court has been unable to find any authority

sustaining this position and counsel for plain-

tiff did not cite any in their brief. It is a well

settled ])rinciple of law that a lien for taxes



does not exist unless expressly i^rovided for in

the statute. Plaintiff appeals to the equity side

of the Court for relief from an embarrassing

situation l^rought about principally by the neg-

ligence of ])laintift:'. 1 do not believe it to be

the functions of a court of equity to intervene

to relieve a party from its own negligence where

there are ])ractically no other equities set i\]) in

the bill.

The demurrer should be sustained and it is

so ordered, and the ])8tition for an injunction

is denied.

This view of the case practically disposes

of the petition for intervention in the case of

Northu'cstern Development Company vs. The
Seward Peninsula liaiJ iray Compani/, where the

Court by order permitted the United States to

intervene, and to which complaint in interven-

tion the plaintiff has interposed a motion to

strike the complaint.

The said motion will be granted."

In way of reply to this statement by the Court,

that the Government of the United States appeals

to equity for relief from an embarrassment brought

about principally l^y its own negligence, it may not

be improper to say, that it is not kno^^Tl just why

previous clerks of this same trial court, who are

license collectors under the Act of Congress, did

not perform their duty as to collecting this license



money, nor is it known why previous incumbents

of the office of United States Attorney for the divi-

sion did not brinis^ suit in the premises, if in fact

attention was called to the matter. The records in

both offices are silent as to that, and no person now

conected with either office knows anything about it.

However, it does not appear to present counsel for

the Government that the negligence of any Govern-

ment employee should militate against its right to

collect its revenues, to which, under the law, it may

be entitled.

In fact this doctrine was set forth positivel^^ in

United States vs. Insley, 130 U. S. 263, and the line

of decisions that follow it, and the rule is in that

case said to have equal force whether the alleged

negligence of the Government refers to a proceeding

at law or a suit in equity.

It will be noticed that at least one of the rea-

sons, and no dou})t the real reason for the denial of

the relief prayed for, is, as the court below an-

nounced in its opinion in United States vs. Jourden,

(at this writing snh judice in this Circuit Court of

Appeals) that a civil suit is not maintainable to re-

cover the license fees or taxes mentioned in the Acts

of Congress imposing them in Alaska, and that only



a criminal ])roseeutioii under the terms of the Act

is maintainable. The Govermnent's position as to

this proposition is fully set forth in the briefs filed

in the case referred to,—reference to which is re-

spectfully su^'^ested and requested. The opinion

of this Circuit Court of Appeals in that matter, if

it shall be decided at the time of filing this brief,

will, of course, control tlie issue in that re^'ard here-

in and will be conclusive in these cases, unless some

difference can l)e said to exist when the license or

tax sued for is not for the sale of spirituous liquors,

as in the Jonrdoi case.

The code of laws enacted for Alaska by Con-

gress embody the usual ])r()vision on the rij]jht of

third parties, haviniLj; an interest in the matter of

litip,ation, to intervene before the trial. See Sec.

41, page 151, Carter's Code.

By reference to the complaint in intervention

set forth ill the transcript, it can l)e seen that the

Seward Peninsula Railway Com])any was the owner

of some ninety-six miles of railway running from

Nome north to Lane's Landing in the Second Divi-

sion of Alaska, a large portion of which it had Ijeen

operating during the years 1907, 1908, 1909 and

1910, and for none of which years had it i)aid any
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of the license fee or tax of "One Hundred Dollars

per mile per annum on each mile operated," pro-

vided for ])y the Act of Congress of June 6th, 1900,

31 Stats. 331, Sec. 460, p. 122, Carter's Code.

It can further be seen that the plaintiff, the

Northwestern Development Company, l)y an ordin-

ary attachment suit for a claim on a mere open ac-

count of some fifty-one thousand dollars, had at-

tached the railroad and the entire property of every

kind and character of the defendant, and was,

through connivance with the railway company, about

to absorb it all for this relatively insignificant debt,

leaving the forty-two thousand and odd dollars due

the Government for taxes for operating the rail-

road and all other creditors unpaid. In fact, it

would appear that the principal object of the at-

tachment was to accomplish this end, particularly

to defeat the Government. In ])roof of this, as the

record shows, although the Government was ready

with its petition to intervene before the answer of

the railway company was du^,—because of the ab-

sence of the judge, a formal default was taken

against the defendant with its apparent acquies-

cence, and l)oth the parties immediately joined
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forces and proceeded to oppose the Government in

its effort to collect this license tax.

It will be noticed from the extract quoted above

that the trial court decided the whole controversy

by first sustaining the demurrer to the bill in equity,

and then holding, which was then, of course, proper,

that having done so, the motion to strike the petition

to intervene should also be sustained. It also stated

that the Government claimed a lien upon all of the

defendant's property, and claimed that such lien

existed, not by virtue of the license act, but through

the sovereign relation of the plaintiff to the District

of Alaska, and furthei' that it (the court) has been

unable to find any authority sustaining such a posi-

tion, and had been cited to none, and then proceeds

to say in substance that it is well settled, a lien for

taxes does not exist, unless expressly provided for

in the statute creating the tax.

It is submitted, the trial judge appears to have

entirely lost sight of the fact that he was then act-

ing as a chancellor, and that the pleading before

him was an elaborate bill in ecjuity setting out this

alleged unconscionable conduct of the two respond-

ents, plaintiff and defendant, in the attachment suit,

and alleging the fraud and conspiracy, and asking
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on behalf of the Government equitable relief against

it,—that is, asking the creation of the lien by the

court itself, because, whether a lien existed by virtue

of the statute or not, the Government alleged a con-

dition and situation, a conspiracy and an attempted

fraud, that surely was proper matter for the con-

sideration of the court, and proper reason, if true,

for equitable relief. The time and situation were

proper for the request. Nothing either at law or

in equit}" had yet occurred to complicate the situa-

tion, iDut the opportunit}^ was present for the chan-

cellor with all the parties before him to straighten

out the tangle, and if the relief was proper, to grant

it. Instead, the court put the sovereign on a level

Avith mere general creditors in an unseemly race to

secure its i-evenue, and denied it the right to even

show this conspiracy and fraud. In other words,

with all due respect, did not the court denying this

relief actually aid or make possible this wrong ? Let

us see what was before it. We quote some of the

paragraphs of the l)ill (see transcript) :

VII.

"Your orator further represents, alleges,

and u])on information and belief charges the

fact to be, that the said action at law in para-
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^ra]:>h V hereof, hereinbefore referred to, is, in

truth and in fact, a conniving and conspiring

between the parties plaintiff and defendant to

the said action and an intentional, deliberate

and premeditated conspiracy and endeavor to

hinder, delay and defraud your orator out of

its rights in the premises and from securing or

collecting its license fees and taxes so due and

owing as aforesaid, and from enforcing its lien

and other rights in the premises, and that the

further object in filing said suit is to secure, if

possible, unto the Northwestern Development

Company, complete and absolute title against

all the w^orld, of all and singular the property,

real and personal, of the Seward Peninsula

Railway Company for said relatively small sum

of fifty-one thousand three hundred dollars and

seventy-two cents, and that if permitted to carry

out the objects of said conspiracy, the said

Northwestern Development Company will there-

after claim all of said property as against youi*

orator and as against all bondholders and stock-

holders as well as all creditors of the said Sew-

ard Peninsula Raihvay Company, and as

against all other persons or corporations inter-

ested, including your orator, and that it has

secured title to all of the said property free

from any claim, lien or encumbrance whatso-

ever, all of which is manifestly wrong and con-

trary to equity and good conscience.
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VIII.

And 3^our orator further alleges that in

furtherance of the said conspiracy and intend-

ed fraud, the defendant the Seward Peninsula
Railway Company, notwithstanding its large
amount of outstanding bonded indebtedness and
other heavy indebtedness, including its obliga-

tions to your orator, and notwithstanding the

relatively small amount of the deljt alleged to

be due the said Northwestern Development
Company, has made and is making no defense

to the said action and attachment of all its

property by the Northwestern Development
Company as aforesaid, l)ut therein deliberately

and in furtherance of said conspiracy, made de-

fault, and in addition, and still in furtherance

of said cons])iracy, has interposed its demurrer
to a complaint in intervention tiled in said ac-

tion, by leave of court, by your orator, it being

your oi'ator's intent and purpose to seek by said

intervention to thwart the aforesaid conspiracy,

and now, at the time of the filing of this com-

plaint said Seward Peninsula Hallway Com-

pany is, together with the plaintiff in the said

action at law, seeking to have the said complaint

in intervention dismissed, so as to enable it to

complete, carry out and consummate its fraud

as aforesaid, which, as your orator believes, it

will do, if not prevented by injunction issued

according to the prayer hereof.
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IX.

And your orator further shows, that the

defendant the Seward Peninsula Railway Com-
pany, a corporation as aforesaid, is now in truth

and in fact and for some time past has been

utterly and hopelessly insolvent, in this: that

it owes to your orator and to various other per-

sons and corporations, as your orator is in-

formed and believes and therefore alleges, large

sums of money, and that the aggregate of its

property is not, at a fair valuation, sufficient in

amount to pay its debts, and that its said con-

dition of insolvency brings it Avithin the provi-

sions of the fourth subdivision of Section 753

of the Code of Civil Procedure for the District

of Alaska, and that a receiver should be ap-

pointed to take over all of the property of the

said Seward Peninsula Railway Company and

to administer its business and affairs.

Wherefore, as your orator is remediless,

etc."

Under the Act of Congress of ^lay the 14th,

1898, 30 Stats. 499, ef scq, authorizing the construc-

tion of railways in Alaska, it is submitted that Con-

gress retains such a so^'creign i)ower over such rail-

roads, and such control as to their rights-of-way and

the charges they may make for freight and passen-

ger service, and restricts power of assignment of

such rights, i^articularly l)v section 8 of the Act, on
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page 412 of the statute, that the Government does

not stand in any ordinary relation to this defendant

railway, but has a very considerable proprietary in-

terest in it, which surely ought to be a command to

its own courts to enforce its rights, and we submit

that one of those rights is, under the license act

above referred, to cause the railroad company to

pay "one hundred dollars per mile per annum for

each mile of road operated." This alone, we con-

tend, ought to have induced the court when it had

all parties before it to overrule the demurrer and

force the parties to proofs that it might deal with

the rights of everybody in an equitable manner, and

it had a duty to do this also under the general rule

in equity governing the marshaling of assets of in-

solvent concerns because the Government of the

United States in the District of Alaska, where it is

sovereign and proprietor of the soil, has an interest

in all public service corporations therein existing or

permitted, for the general welfare ''broader than

that of mere dollar." See Joyce on Injunctions, Vol.

1, par. 350, page 536, et seq, particularly notes 38-41,

pp. 537-9.

The government is itself creator of the defen-

dant railway corporation, and a large contributor
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to its success, and is vitally interested therein. For

an exposition of this ]n'inciple see U. S. vs. W. U.

Tel Co., 50 Fed. 28. The Government itself ad-

ministers the funds derived from licenses in Alas-

ka for the benefit of the District of Alaska and its

people, and throuo-h its own Territorial and other

officers collects the same, and causes them to be

deposited in the IT. S. Treasury for the use and the

benefit of the i^eoyjle of Alaska through appropria-

tions under the direction of Congress, Bin us vs.

U. S., 194 U. S. 486, Act of Congress Jan. 27th,

1905, 33 Stats. 616; Il)id. \^ol. 34, 192. This li-

cense of One Hundred Dollars per mile for operat-

ing a railroad in Alaska is in the nature of a tax

and the instant the railroad began to be operated,

a debt was created in favor of the Government, and

the fund out of which that de])t was payable was

the income and assets of the defendant company.

Both the i^laintiff and the defendant in the attach-

ment suit were foreign corporations doing ])usiness

in Alaska l)y leave of Congress, and hence, peculiar-

Iv suliject to control l^y the long arm of a chancel-

lor in regard to their actions affecting the Govern-

ment and the people of the District of Alaska, where

thev do business.
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It is interesting to consider what the North-

western Development Company, the plaintiff in the

attachment suit, was trying to do. For a relatively

small open account, not even authenticated by notes,

amounting to only a little over Fifty Thousand Dol-

lars, it caused to l)e attached ninety-six miles of rail-

road, and all its rolling stock, depots, shops, and

other property,—in fact, everything the concern pos-

sessed, and the defendant railroad company itself

purposely defaults to aid it, and both join forces and

fight the Government in its effort to prevent such

action. The attorney for the defendant railroad

company occupied the dual position as statutory

agent for the ^ilaintiff upon which process could be

served as well as being attorney for the defendant,

as was developed on the hearing. In other words,

the action of all these parties but emphasizes the

claim of the Government that the judgment is a col-

lusive one. Yet, although the Government was in

court before anything was done in furtherance of

this conspiracy, save the levying of the attachment,

it is denied the right to even make proof of its alle-

gations. This certainly is a wrong that ought not

to be permitted to stand!

As to the other important question of the right
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of the Government to In'ino- a civil suit for the re-

covery of license fees and taxes in Alaska, this Cir-

cuit Court of Appeals is as above, respectfully re-

ferred to the lu'ief of the Government in United

States vs. Jourden, recently submitted. However,

since the Jourden case was presented, the Supreme

Court of the United States has authoritativel.y dealt

with the subject in such an exhaustive manner that

the Government now contends tlie question is defi-

nitely and affirmatively settled in accordance with its

views,—that is, that it is entitled to a civil remedy-
Ja

irrespective of the criminal one, where the statute

does not specifically prohilut the former. See TJ. S.

vs. ChamherJin, 1219 U. S. 250, where Mr. Justice

Hughes, deliverin.o; the opinion of the court, writes

an extensive essay on the subject. A single sentence

used in that opinion on page 265 of the volume where

it is reported, states the position of the Government

as to these Alaskan license fees or tax acts so suc-

cinctl.y that we here quote it:

''It cannot be supposed that Congress in-

tended by penalizing delinquency, to deprive

the Government of any suitable means of en-

forcing the collection of revenue."

Finally, it may be admitted that the license or

tax acts of Congress regarding Alaska of March
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3rd, 1899, 30 Stats. 1336 and June 6tli, 1900, 31

Stats. 330, and the amendments thereto do not in

terms either make the license or taxes imposed a

lien upon any property, or provide that a civil rem-

edy may be invoked to collect the same. It may

also be admitted that as a general proposition the

law in the several states is that a tax is not a lien

upon anything, unless the mode of assessing the

same has been strictly complied with, and unless

the same is directly by the law or b}^ necessary im-

plication under it, made a lien. It is, however, in-

sisted that whenever the Government imposes a

definite and fixed sum as a license, excise or tax

against specified property, the amount does, at least

in equity, become a lien thereon as soon as it is by

law payable.

Am. & Eng. Ency. Law, 2nd Ed., Vol. 27,

pp. 756-7, text and notes.

In fact, it may be that Section 3466 of the Re-

vised Statutes of the United States is controlling

in Alaska as to the government's right to a lien in

this sort of proceeding. That secticm provides that:

"Whenever any person indebted to the

United States is insolvent, or whenever the es-

tate of anv deceased debtor, in the hands of
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executors or administrators, is insufficient to

pay all of the debts due from the deceased,

debts due to the United States shall be first sat-

isfied, etc. * * *"

If it is, surely the fact of insolvency was suf-

ficiently set forth in the bill in equity here, as also

in the complaint in intervention. The court is re-

ferred to the elaborate set of citations under Sec.

3466 R. S., in Volume 2, Federal Statutes Annotat-

ed, pp. 45 et seq. It may be added that there is

even greater reason for sayinoj this section of the

Revised Statutes has force in Alaska, than in some

of the other more elaborately organized territories

or quasi sovereignties.

The principal that '

' Almost every fine or forfeit-

ure under a penal statute, may be recovered by an

action of debt, as well as by information," was

stated in Adams vs. Wood, 2 Cranch 341, by Chief

Justice Marshall as long ago as 1805. See also cases

cited in the Government's brief in the Jourden case,

and the opinion in the Chamberlin case, supra.

Nevertheless, the Government here insists that

its relation to the District of Alaska is such, that it

must be regarded in a different light as to that juris-

diction than as to any other of the quasi-sovereign-
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ties. The nation owns Alaska. It sjoverns it direct-

ly throu^ii a Governor, four Jud^-es, four United

States Attorneys and four United States Mar-

shals,—and of course, the Post Office Treasury

and other departments carry out their functions

therein through their regularly appointed em-

ploj^es and agents. The District is but crudely

organized in the territorial sense. It has no law-

making or quasi-sovereign powers whatever, but

is locally governed under a general code of civil

and criminal laws enacted for it by Congress, and

which is quite ample in scope. Therefore, as the

Supreme Court of the United States Avell stated

in the Binns case, 194 U. S. 491-2, when consid-

ering these license or tax acts:

''We shall assume that the purpose of the

license fees required by section 460 is the col-

lection of revenue, and that the license fees are

excises within the constitutional sense of the

terms. Nevertheless, we are of opinion that

they are to be regarded as local taxes imposed

for the j)urpose of raising funds to support the

administration of local Government in Alaska
* * * (Congress) Having created no legis-

lative body and provided for no local legislation

in respect to the matter of revenue, it has es-

tablished a revenue system of its o^\n, applica-
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bit alone in that Territory. Instead of raising

revenue by direct taxation iii^on property, it

has, as it ma,y rightfully do, provided for that

revenue by means of license taxes."

Now, as this license, excise or tax act for Alas-

ka is a revenue measure, it is profitable to look at

the act we are here considering as it was first en-

acted in 1899, 30 Stats. 1336, supra, and we find

that section 460 imposes a license, excise or tax

burden upon more than forty different pursuits,

avocations or callings. Yet the trial court for at

least this Second Division persists in denying the

Government any remedy to collect that revenue,

save by criminal prosecution through information

or indictment under section 474 of the Act, (^30

Stats. 1340, st(j)ra). The tax in question provides

that railroads shall pay "One Hundred Dollars

per mile per annum on each mile operated." True,

the opening words of section 460 of the license act

provides that applicants for leave to carry on any

such business "Shall first a])ijly for and obtain

license so to do * * * and pay for said license

for the respective lines of business and trade," etc.

But surely this does not mean that such applicant

must pay cash in advance in every instance. How

in the case of a railroad is the collector of this tax
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to know how manv miles will l)e operated until the

end of the season? Supposing- the owners of a rail-

road operate it in some remote District of Alaska

for an entire season, which is often but two or three

months of a short summer in that cold jurisdiction,

without havina: secured the license to do so,—is it

sensible to say that Ijecause the Government may

prosecute those who thus violate the law that it

must also lose the revenue which the delinquent

ou^ht to ha^'e ])aid? For instance, the railroad in

question mioht have operated fifty miles of the road

situated fifty miles away from the court for an en-

tire season, and thus owe $5,000, which is a much

hioiier fine than could ])e imposed against it crimi-

nally in any suitable i)rosecution that mio-ht ])e in-

stituted against it for its wrong. In the case of

public docks, wharves and warehouses, the license

or tax imposed (31 Stats. 331) is "ten cents per ton

on freight handled or stored," which in the nature

of things would be impossible to collect, save at

proper intervals after accountings had. An inter-

rogative statement made in argument some times

so manifestly indicates the answer and renders any

other position so untenable as to end the controver-

sy. It is respectfully submitted that such is the
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case hero. The Supreme Coui-t of Alahama in

State vs. Flemiufj, 20 Southern 847, when constru-

ini>' a statute of that State, used language that makes

clear the proper ^•iew to take regarding the right of

the Government to collect its revenues. We quote

:

"We cannot reasonably conceive that it was
ever intended that the collection of taxes, wiieth-

er assessed upon property or imposed upon
avocations, should be left to the discretion of a

grand jury, to be exercised, perhaps, differently

under like circumstances, or that the lialnlity

for taxes should be established beyond a reason-

able doubt. It must be borne in mind that the

present action is not to recover the penalty im-

posed for the violation of a statute. It may be

that if the suit was for the amount of the fine,

—

that is, three times the amount of the taxes,

—

that it could not be done except by indictment."

See also

:

Kno.r vs. UiiHolt, 19 S. W. 628;

JJepner vs. V. S., 21?> U. S. 108;

U. S. vs. Stevenson, 215 U. S. 190.

Therefore, in compliance with tlie implied man-

date of the Supreme Court of the United States in

the Chamberlin case, supra, the action of the trial
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court in sustaining' the demurrer to the bill in equity

and the motion to strike the intervening petition

should be set aside, and the Government given an

opportunity to collect the money which the law has

fixed as its due.

All of whcih is respectfully submitted.

B. S. RODEY,

United States Attorney for the

Second Division of Alaska.

N. H. CASTLE,

Assistant United States Attorney for the

Second Division of Alaska.

ELMER E. TODD,

Of Counsel.
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UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.
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DEVELOPMENT COMPANY, ) No. 2100.
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a corporation.
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ANTS IN ERROR.

ON MOTION TO DISMISS AND ON THE
MERITS.

ON MOTION TO DISMISS.

STATEMENT.

The plaintiff in error filed in the court below a

complaint in intervention in an action between the

defendants in error; the plaintiff below moved the

court to strike the complaint in intervention which



motion was granted by the court; the action as be-

tween defendants in error then proceeded to judg-

ment.

Plaintiff in error seeks a review of the action

of the trial court by writ of error.

Defendant in error, Northwestern Development

Company, moves in this court to dismiss the writ

of error and said cause on the follow^ing grounds:

First : That the complaint in intervention being

in the nature of a bill in equit}^ invoking the equity

jurisdiction of the trial court no action of that court

in respect to the complaint in intervention can be

removed to this court for review hy writ of error.

Second: The order granting the motion to

strike the complaint in intervention was a final

decree which cannot be reviewed by this court on a

writ of error.

Third : That upon the complaint in intervention

being stricken by order of court the intervenor be-

low, iDlaintiff in error here, was no longer a party to

the action and was without capacity to except to

the judgment entered as between defendants in

error or to sue out a writ of error to review that

judgment.



Fourth: That plaintiff in error is not a party

to the judgment as between the defendants in error

sought by plaintiff in error to be removed for re-

view here by writ of error.

FiBST.

The complaint in intervention filed by the

United States in the lower court, claiming the sum

of $42,400.00 due from defendant Railway Com-

pany as a license fee and +ax under Act of June 6,

1900 (31 St. L. 330, 331), claiming the same con-

stituted a lien against defendant Railway Com-

pany's railroad property, claiming the defendant

Railway Company's indebtedness to plaintiff De-

velopment Company was inferior in time and right

to said license fee and tax, seeking to have said

license fee and tax declared a lien upon said rail-

road property, seeking to have said lien declared

superior to any right or claim of plaintiff Develop-

ment Company as against said railroad property

and seeking injunctive relief against plaintiff De-

velopment Company's securing a judgment until the

rights of the United States to said license fee and

tax were fixed and determined, on its face was in the

nature of a bill in equity, invoking the equity powers
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of the court, and involved matters of purely equit-

able cognizance.

The demand sought to be declared a lien, not

being based upon possession, was not a common laAv

lien; it V\^as not claimed to be a statutory lien or a

maritime lien; but it was claimed to be a charge in

the nature of an equitable lien in favor of the United

States against the railroad property of the defend-

ant Railway Company, to establish which and to

adjudicate its priority over some other demand, was

exclusively within the jurisdiction of that side of

the trial court possessing general equitable powers.

''Unless the law has provided another mode of
enforcement, a court of equity is the only proper
tribunal for enforcing an equitable lien, regardless
of what rights the lienor mav have in a court of
law."

25 Ci)c. 681.

The injunctive relief sought could only be
granted by a court of equity.

22 Cyc. 907, 908.

Decrees in equity cannot be reviewed by writs

of error.

Nelsvn et al. vs. Lowndes County, 93 Fed.
538;

Loveless vs. Ransom, et al., 109 Fed. 391;

Mg. Co. vs. StricUey, 116 Fed. 852;



Files vs. Brown, 124 Feci. 133;

Murdoch vs. City of Memphis, 20 Wall. 590.

Second.

The complaint in intervention, being in the

nature of a l)ill in equity, necessarily transferred

the action in which it was filed, at least so far as

matters arising under that complaint in interven-

tion were concerned, to the equity side of the lower

court.

The order granting the motion to strike the

complaint, which is the only order in the record

concerning it, was an order of the court in equity

and it finally detemiined the rights of the inter-

vener under the complaint in intervention, it was

in substance a final order or decree in equity de-

nying the right of the intervenor to appear in the

action.

In Hamlin vs. B. B. Co., 78 Fed. 664, where in

a suit to foreclose a mortgage, a petition to inter-

vene was granted third parties subject to complain-

ants' right to move to strike, which motion was sub-

sequently made and granted, the order on the motion

was held on review (6th C. C. A.) to be appealable

as a final decree, citing Ex parte Jordan, 94 U. S.

248.
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a'According to the modern doctrine a judgment
is to be tested by its substance rather than its form,
and the form is not very material, provided that in

substance it show directly and not inferentially the

judicial character of the act, the nature and scope

of the adjudication and its application to the con-

troversy before the court."

23 Cyc. 670, par. 7.

"A final judgment is one which disposes of the

case either by dismissing it before a hearing is had
on its merits, or after trial, by rendering judgment
either in favor of plaintiff or defendant."

23 Cyc. 672, par. 9.

This final decree in equity cannot be reviewed

by a writ of error.

Nelson et al. vs. Lowndes County, supra;

Loveless vs. Ransom et al., supra

;

Mg. Co. vs. Strickley^ supra;

Files vs. Broivn, supra;

Murdoch vs. City of Memphis, supra.

Third.

Upon the striking of the complaint in interven-

tion the intervenor ceased to be a party to the

record.

14 Cyc. 420, citing:

Berber vs. Kerzinger, 23 111. 286;

Watts vs. Overstreet, 78 Tex. 571, 14 S. W.
704;
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Hathaway vs. Fullerton, 11 AVis. 300.

One not a party to the record is without ca-

pacity to except to the entry of a judgment as be-

tween other parties or to sue out a writ of error to

review that judgment.

This is not to say that the intervenor was not

a party to the record at the time the court entered

an order granting the motion to strike the complaint

in intervention nor is it to say that the intervenor

did not have a right to have the order striking the

complaint in intervention reviewed by a higher

tribunal in an appropriate proceeding taken for

that x>i-^iTOse.

The intervenor, thus dismissed, had a right of

review on the final order dismissing it by appeal

only.

But having ceased to be a party to the action,

it was without capacity to be heard in any subse-

quent proceedings in the action.

Being no longer a party to the action in the

court below it cannot bring here for review any

action of the court taken subsequent to its ceasing

to be a party below.
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Fourth.

Tlic record shows:

1. romplniiiant in intorvciition filed Aug. 21,

1911, (Record 16/21).

2. Domiirror by defendant Railway Company,

to complaint in intervention, filed Aug. 22, 1911,

(Record 22/23).

3. Motion by j^laintiff Development Company,

to strike complaint in intervention, tiled Aug. 22,

1911, (Record 24/25).

4. Minutes of court, sustaining motion to strike,

of date Sept. 30, 1911, (Record 31).

5. Judgment in favor of plaintiff and against

defendant signed and filed Oct. 2, 1911, (Record

32/35).

There is no order, no minute of the court show-

ing any ruling on the demurrer.

There is a recital in the judgment dated and

filed Oct. 2, 1911, that the cause came on for hearing

on Sept. 4, 1911, upon the demurrer and motion to

strike, that the respective parties appeared for and

against the demurrer and motion; that they were

duly submitted to the court : that the court, on Sept.
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30, 1911, sustained the demurrer and allowed the

motion to strike "and ordered and adjudged that

the complaint in intervention be dismissed and

stricken from the files" but the judgment is one

solely in favor of plaintiff and against defendant

in which the intervenor is not mentioned except by

way of recital and by which no rights of the inter-

venor are in the least degree affected or in any way

determined.

The intervenor has no standing here to seek a

review by writ of error of a judgment in a law

action to which he is not a party.

2 Cyc. 626.

Though a party is interested at the commence-

ment of a suit, he cannot prosecute an appeal from,

or bring Avrit of error to review, a judgment ren-

dered therein after his interest has been determined..

2 Cyc. 630 and cases cited.

We submit the motion to dismiss the writ of

error and the cause should be granted by this court.
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ON THE MERITS.

First.

Who May Intervene.

The Alaska code of civil proceedure (Section

41) provides that any person may, before trial, in-

tervene in any action or proceeding who has

(1) an interest in the matter of litigation;

(2) an interest in the success of either party;

(3) an interest against both.

Intervention being a proceeding of purely statu-

tory origin, in order that a person may intervene he

must bring himself within the provisions of the

statute under which he applies.

Bank of Commerce vs. Timhrell, 113 Iowa
713, 84 N. W. 519.

The right or interest which will authorize a

third person to intervene must be of such a direct

and immediate character that the intervenor will

either gain or lose by the direct legal operation of

the judgment.

31 Cyc. 515.
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But a mere creditor of one of the parties lias

no right to intervene, although he may have an in-

direct interest in the result of the suit, especially

where no fraud or collusion between the parties is

charged.

31 Cyc. 516.

The subject matter of the litigation between

plaintiff and defendant was advances made by plain-

tiff to defendant which defendant had promised to

repay but had not repaid and in the amoimt of

which plaintiff demanded judgment. (Complaint,

Record p. 1/3.)

The complaint in intervention alleged that de-

fendant owned and operated 96 miles of railroad in

Alaska during the years 1907 to 1910 inclusive, and

40 miles during the year 1911 on account of which,

under the Act of June 6, 1900 (31 Stat. 331) there

was due and owing from defendant to intervenor as

license fee and tax the sum of $42,400.00 no part

of which had been paid and which constituted a lien

against the property of defendant owned and oper-

ated as a railroad ; and further alleged that plaintiff

alleged in its complaint there was due and owing it

from defendant the sum of $51,300.72 and that

plaintiff had caused a writ of attachment in the
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action to he issued and levied upon the railroad

property of defendant for the security of said al-

leged indebtedness from defendant to plaintiff,

which the intervenor further alleged was inferior

in time and right to the debt of defendant to the

intervenor, and that the purpose and intent of the

plaintiff's action was in part to secure to i^laintiff

free and clear of all claims, etc., all of the property

of defendant and in part to prevent intervenor from

collecting its license fee and tax.

The subject matter of litigation was a debt due

from defendant to plaintiff in which the intervenor

had no interest whatever. The action was in per-

sonam, and jurisdiction was based, not on the at-

tachment, but on personal service.

The intervenor did not deny the title of de-

fendant in the attached property—or claim the title

in itself.

The intervenor set up lao right of possession to

the attached property.

"The interest mentioned in the statute which
entitles a person to intervene in a suit between
other parties must be in the matter of litigation and
of such a direct and inmiediate character that the

intervenor will either gain or lose by the direct

legal operations and effect of the judgment. * * *

To authorize an intervention, therefore, the iutei'est
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must be that created by a claim to the demand or

some part thereof in the suit or a claim to or lien

upon the property or some part thereof which is

the subject of litigation."

Pomeroy's Remedies <& Rem. Rights, 2nd Ed.
Sec. 429.

The right of intervention was claimed upon the

ground, not of some claim to plaintiff's demand, not

to a claim to the property, but solely of an interest

in the property attached by plaintiff created by a

lien on that property.

In paragraph III of complaint in intervention

it is alleged that imder and b}^ virtue of an act of

congress (31 Stat. p. 331) there was due and owing

from defendant to intervenor a license fee and tax

in the sum of $42,400.00 which constitutes a lien

upon the railroad property of defendant; and in

paragraph V of the same pleading it is alleged that

the alleged indebtedness of defendant to plaintiif

is inferior in time and right to the debt created by

law as against defendant and in favor of intervenor

for the license fee and tax.

It is true that the license fee and tax prescribed

by that statute is deemed a local tax imposed under

plenary powers of congress over territories for the

purpose of defraying the expenses of the territorial

government (Binn vs. U. S., 194 U. S. 486) ; but
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that license fee and tax so prescribed is a charge

only against the person or corporation prosecuting

the fjarticular business, to conduct which a license

fee is required to be paid; the statute does not pur-

port to levy and assess any tax against any property

nor does it purport to create a lien against any prop-

erty to secure the liquidation of the license fee or

tax.

A tax, even though levied and assessed upon

specific property is not a lien upon that or any other

property of the owner unless expressly made so by

statute.

37 Cyc. 1138;

Heine vs. Levee's Corns., 19 Wall. 655;

Merrnveather vs. Garrett, 102 U. S. 472;

Li/on vs. Alley, 130 U. S. 177.

The mere allegation by the intervenor that a

license fee prescribed by a particular statute re-

ferred to constitutes a lien, where the statute pleaded

docs not in fact so constitute a lien, is gratuitous on

the part of the intervenor. The court will take

judicial notice of the statute pleaded.

The allegation in paragraph V of the complaint

in intervention that the indebtedness of defendant

to plaintiff was inferior in time and right to the
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of the intervener, does not state an interest either

in the subject matter of the litigation or in the

property attached within the meaning of the statute

authorizing intervention.

The mere fact that intervener had a demand

prior in point of time of accruing gave it no rights

as against plaintiff. Nor can the intervenor as a

creditor intervene on the mere ground of the debt-

or's insolvency and consequent insufficiency of its

property to pay all its debts.

We submit that the complaint in intervention

did not disclose an interest on the part of the inter-

venor either in the subject matter of the litigation

or in the property attached within the meaning of

the statute granting a right to intervene; and that

the lower court committed no error in granting

plaintiff's motion to strike the complaint in inter-

vention.

Respectfully submitted,

WILLIAM H. GORHAM,

Attorney for Northwest De-
velopment Company, one of

above named Defendants in

Error.
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B. S. RODEY, U. S. Attorney, Nome, Alaska,

KH. CASTLE, Assistant U. S. Attorney, Nome,

Alaska,

Attorneys for Plaintiff.

IRA D. ORTON, Nome, Alaska,
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O. D. CO'GHRAN, Nome, Alaska,

Attorneys for Defendants.

WILLIAM H. GORHAM, Solicitor for Northwest-

em Development ' Company. Office and Post-

office Address, Room 653 Colman Building,

•Seattle, Wash.

In the District Court, District of Alaska, Second

Division.

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration, and PIONEER MINING COM-
PANY, a Corporation,

Defendants.

Bill forDiscovery, Injunction, Accounting, Declara-

tion of Lien and Foreclosure Thereof, Appoint-

ment of Receiver and for General Relief.

The United States of America, plaintiff as afore-

said, complains of the above-named defendants, and

for cause of action alleges as follows

:
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I.

That your orator, the United States of America,

in and by the Act of Congress of June 6, 1900, 31

Statutes at Large, page 321, being amended section

460 of the 'Code of Criminal Procedure of Alaska,

requires that all persons, corporations or companies

prosecuting or attem.pting to prosecute the business

of operating a railroad in the District of Alaska shall

first apply for and obtain a license so to do from a

District Court in said district and pay for said license

for so operating said railroad a license fee and tax of

one hundred (100) dollars per mile per annum on

each mile operated.

II.

That defendant the Seward Peninsula Railway

Company is a corporation organized and existing

under and by virtue of the laws of the State of Ne-

vada and is doing business in the District of Alaska

;

that it is now and for more than seven years last past

has been the [1*] owner of about ninety-six (96)

miles of fully equipped and completed railway ex-

tending from the town of Nom.e northerly to Lane's

Landing together with a branch line running from

the junction near Little Creek about six (6) miles

easterly towards Nome River, and the Sunset branch

running about five (5) miles westerly from the junc-

tion near Little Creek towards Sunset Creek, all in

the Seward Peninsula in the District and Division

aforesaid, and has during all of said time been and

now still is operating same as a common carrier under

and by virtue of the Acts of Congress relating to rail-

*Page-number appearing at foot of page of original certified Eecord.
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roads in the District of Alaska.

That said defendant, the Seward Peninsula Rail-

way Company, has not since the year 1903 paid to

plaintiff, as required by law, the whole or any part

of the said license fee and tax of one hundred (100)

dollars per mile for each mile so operated during each

of the years since then elapsed tlio demand there-

for has frequently been made, but, on the contrary,

has refused and still refuses to pay the same or any

part thereof.

III.

That The Trust Company of America is a corpora-

tion organized and existing under and by virtue of

the laws of the iState of New York, and that your

orator is informed and believes, and upon such in-

formation and belief avers, that said The Trust Com-

pany of America is the fiscal agent and trustee for

certain bondholders of the said Seward Peninsula

Railway Company under a trust instrument or mort-

gage made and executed on the 1st day of June, 1906,

and recorded in Volume 13-9 at pages 451 et seq. of

the records of Cape Nome Recording District, in said

Division and District of Alaska, and that said mort-

gage or trust instrument was made for the securing of

a large issue of bonds, issued by the said Seward

Peninsula Railway Company, the same being fifteen

year first mortgage bonds bearing six (6) per cent

interest per annum, but as to the number and amount

of the said bonds, your orator has at this time no

knowledge, information or belief. [2]

IV.

That the defendant the Pioneer Mining Company
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is a corporation organized and existing under and by

virtue of the laws of the State of Washington and is

doing business in the District of Alaska, and is the

lessee of and is now and has been during a part of the

year 1911 operating all or some portion of the said

railroad under some sort of lease or agreement to

your orator unknown.

V.

That the defendant, the Northwestern Develop-

ment Company, is a corporation organized and exist-

ing under and by virtue of the laws of the State of

Maine and is also doing business in the District of

Alaska, and that on the 20th day of July, 1911, it

brought, in the above-entitled court, its actiop at law

entitled ''Northwestern Development Company, a

corporation, plaintiff, vs. Seward Peninsula Railway

Company, a corporation, defendant," being civil

cause Number 2302, and in and by which action it

claims an alleged indebtedness against the said

Seward Peninsula Railway Company in the sum of

Fifty-One Thousand Three Hundred and 72/100

(51,300.72) Dollars, and did immediately upon filing

its said action apply for and secure a writ of attach-

ment and thereunder attached the entire property of

the said Seward Peninsula Railway Company of

every kind and character whatever and comprising

all the realty, roadbed, superstructures, rights of way,

rails, tracks, sidetracks, bridges, viaducts, buildings,

depots, stations, warehouses, car and engine houses,

machine-shops docks, structures and fixtures, rolling

stock and all other personal property, all as shown by

the return of the United (States Marshal for the Sec-
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ond Division of the District of Alaska, filed in said

action.

VI.

Your orator further alleges and states that there

is now doie and owing to it from the said defendant,

the iSeward Peninsula Railway [3] ^Company, for

and on account of the said license fee and tax as in

paragraphs I and II hereinbefore set forth, an aggre-

gate of about Forty-two Thousand Four Hundred

(42,400) Dollars, tho the exact amount is to your

orator unknown by reason of lack of information

relative to the actual amount of railroad so operated

during each of the said years so elapsed, and that all

of the said license fee and tax is in equity and good

conscience and as your orator is advised and believes

is as matter of law because of its sovereign relation,

a lien in its favor upon all df the property, plant and

equipment aforesaid of the said Seward Peninsula

Railway Company that is prior and superior to all

rights, claims, demands and equities whatsoever of

any or either of the said Northwestern Development

Company or other defendants.

VII.

Your orator further represents, alleges, and, upon

information and belief charges the fact to be, that the

said action at law in paragraph V hereof, hereinbe-

fore referred to, is, in truth and in fact, a conniving

and conspiring between the parties plaintiff and de-

fendant to the said action and intentional, deliberate

and premeditated conspiracy and endeavor to hinder,

delay and defraud your orator out of its rights in the

premises and from securing or collecting its license
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fees and taxes so due and owing as aforesaid, and

from enforcing its lien and other rights in the prem-

ises, and that the further object in filing said suit is

to secure, if possible, unto the Northwestern Develop-

ment Company, complete and absolute title against

all the world, of all and singular the property, real

and personal, of the Seward Peninsula Railway Com-

pany, for said relatively small sum of Fifty-one

Thousand Three Hundred Dollars and Seventy-two

Cents, and that if permitted to carry out the objects

of said conspiracy, the said Northwestern Develop-

ment Company will [4] thereafter claim all of

said property as against your orator and as against

all bondholders and stockholders as well as all cred-

itors of the said Seward Peninsula Railway Com-

pany, and as against all other persons or corporations

interested, including your orator, and that it has thus

secured title to all of the said property free from any

claim, lien or encumhrance whatsoever, all of which

is manifestly wrong and contrary to equity and good

conscience.

VIII.

And your orator further alleges that in furtherance

of the said conspiracy and intended fraud, the de-

fendant, the Seward Peninsula Railway Company,

notwithstanding its large amount of outstanding

bonded indebtedness and other heavy indebtedness,

including its obligations to your orator, and notwith-

standing the relatively smaU amount of the debt al-

leged to be due the said Northwestern Development

Company, has made and is making no defense to the

said action and attachment of all of its property by
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the Northwestern Development Company as afore-

said, but therein deliberately and in furtherance of

said conspiracy, made default, and in addition, and

still in furtherance of said conspiracy, has interposed

its demurrer to a complaint in intervention filed in

said action, by leave of Court, by your orator, it being

your orator's intent and purpose to seek by said in-

tervention to thwart the aforesaid conspiracy, and

now, at the time of the filing of this complaint, said

Seward Peninsula Railway Company is, together

with the plaintiff in the said action at law, seeking to

have the said complaint in intervention dismissed, so

as to enable it to complete, carry out and consummate

its fraud as aforesaid which, as your orator believes,

it will do, if not prevented by injunction issued ac-

cording to the prayer hereof.

IX.

And your orator further shows that the defendant,

the iSeward Peninsula Railway Company, a corpora-

tion as aforesaid, is now in [5] truth and in fact

and for some time past has been utterly and hope-

lessly insolvent, in this: that it owes to your orator

and to various other persons and corporations, as

your orator is informed and believes and therefore

alleges, large sums of money and that the aggregate

of its property is not, at a fair valuation, sufficient

in amount to pay its debts, and that its said condition

of insolvency brings it within the provisions of the

fourth subdivision of Section 753 of the Code of

Civil Procedure for the District of Alaska, and that

a receiver should be appointed to take over all of

the property of the said Seward Peninsula Railway
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Company and to adoninister its business and affairs.

WHiE'REFORE, as your orator is remediless in the

premises, save in a court of equity, where matters of

this character are cognizable it prays

:

I. That each and every of the said defendants be

required to answer this Bill by a day certain as may
be fixed by the court and may be required to severally

disclose, discover and make known what, if any, inter-

est they have or claim in and to the said property,

plant, rights and franchises aforesaid, and,

II. That an accounting be had in the premises

for the purpose of ascertaining the true and actual

amount due your orator for license fees and taxes

for operating the said railroad, and,

III. That after said accounting and the actual

amount of license fees and taxes due your orator

be found, the same be, by decree of court, declared

a lien upon all of the property, real and personal of

the said Seward Peninsula Railway Company, prior

to and superior and better than that of any of the

said defendants and that a day be fixed for the pay-

ment thereof, in default of which the property be

ordered to be sold at a short day, in due form and

course of law, as may be proper ; and

IV. That in the meanwhile and pending the dis-

covery, proofs and accounting aforesaid, a writ of

injunction in the premises, issue [6] from this

court, to be modified or made permanent thereafter

as may be proper and in the first instance directed

to the defendants herein, the Northwestern Develop-

ment Company and the Seward Peninsula Railway

Company, commanding and enjoining them and each
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of them from taking any further action whatsoever in

the said action at law No. 2302, hereinbefore de-

scribed! and referred to, or securing any judgment

therein, pending the ascertaining of your orator's

rights and the payment of the amount due to it as

aforesaid, and

V. That a receiver be appointed to take over all

of the property of the Seward Peninsula Railway

Company and to administer its business and attairs

until properly and rightfully discharged by this

court; and

VI. That your orator have in addition all, any

and other special and general relief in the premises

as the facts, the law and equity and good conscience

may require and to the 'Court shall seem> meet and

proper.

B. S. RODEY,
United States Attorney for the Second Division,

Alaska, and Attorney for Plaintiff.

N. H. CASTLE,
Assistant IT. S. Attorney for the Second Division,

Alaska, and of Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

B. S. Rodey, being first duly sworn, deposes and

says: I am the United States Attorney for the

Second Di\ision of the District of Alaska and attor-

ney for plaintiff. I have read the foregoing com-

plaint and know the contents thereof and believe the

same to be true, except as to the matters therein

stated upon information and belief, and as to these I
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believe it to be true.

B. S. RODEY

Subscribed and sworn to before me this 28th day

of August, 1911.

[Court Seal] J. SUNDBACK,
€lerk of the U. S. District Court. [7]

[Endorsed] : No. 2326. District Court, District of

Alaska, Second Division. United States of America,

Plaintiff, vs. Seward Peninsula Railway Company,

a Corporation et al.. Defendants. Complaint. Filed

in the office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Aug. 28, 1911.

John Sundback, Clerk. By , Deputy. E.

B. S. Rodey,.U. S. Attorney, N. H. Castle, Asst. U.

S. Atty., Attorneys for Plaintiff. [8]

In the District Court, District of Alaska, Second

Division.

UNITED STATES OF A^IERICA,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
A^^IERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration, and PIONEER MINING COM-
PANY, a Corporation,

: - Defendants.
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Summons.

The President of the United States of America, to

Seward Peninsula Eailway Company, a Corpo-

ration, The Trust Company of America, a Cor-

poration, Northwestern Development Company,

a Corporation, and Pioneer Mining Company,

a Corporation, Greeting:

You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the office of the Clerk of said Court, at the City of

Nome in said District, within thirty days from the

service of this summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said

complaint the plaintiff will apply to the court for

the relief demanded in the said complaint.

Witness the Honorable CORNELIUS D. MU-
RANE, Judge of the said District Court, and the

seal of the said Court hereto affixed, this 28th day

of August, in the year of our Lord one thousand nine

hundred and eleven, and of the Independence of the

United States the one hundred and thirty-sixth.

[Court Seal] J. SUNDBACK,
Clerk of the District Court, District of Alaska, 2d

Division.

By
,

Deputy Clerk. [9]

United States Marshal's Office,

District of Alaska, 2d Division,—ss.

I hereby certify that I received the within Sum-

mons on the 28th day of August, 1911, 190—, and
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thereafter, on the 28th day of August, 1911, 190—, I

served the same at Nome, Alaska, by delivering to

and leaving with Ira D. Orton, as statutory agent

of Seward Peninsula Railway Company, Ira D. Or-

ton, as statutory agent of Korthw^estem Development

Company, and Jafet Lindeberg, as President of the

Pioneer Mining Company, a copy thereof together

with a certified copy of the Complaint filed herein.

After due and diligent search I was unable to find

any officer or agent of The Trust Company of Amer-

ica upon whom service could be had.

Returned this 28th day of August, 1911.

T. C. POWELL,
U. S. Marshal.

By H. H. Darrah,

Deputy.

MARSHAL'S COSTS:
3 Services $18.00

[Endorsed] : Cause No. 2326. District Court, Dis-

trict of Alaska, Second Division. United States of

America, Plaintiff, vs. Seward Peninsula Railway

Co. et al., Defendants. Summons. Filed in the office

of the Clerk of the District Court of Alaska, Second

Division, at Nome. 'Sep. 2, 1911. John Sundback,

Clerk. By , Deputy. R. 3318. [10]
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In the District Court, District of Alaska, Second

Division,

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration, and PIONEER MININO COM-
PANY, a Corporation,

Defendants.

Petition for Order to Show Cause Why an Injunction

Pending This Action be not Granted.

To the Hon. the District Court for the District of

Alaska, Second Division:

Now comes the United States of America and

asks that an ORDER TO SHOW CAUSE, directed

to the Seward Peninsula Railway Company, a cor-

poration and the Northwestern Development Com-

pany, a corporation, issue herefrom, requiring the

said iSeward Peninsula Railway Company and the

said Northwestern Development Company, appear

at a time and place to be fixed by this Court, to

show cause why they and each of them should not

be enjoined from taking any further action whatso-

ever in a certain action at law numbered 2302, more

fully described in the complaint herein, or securing

any judgment therein, pending this action.
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The grounds of the said motion are fully set forth

in the verified complaint on file herein upon which

said motion is based and which said verified com-

plaint is hereby specifically made a part of this

motion.

B. S. RODEY,
U. S. Attorney and Attorney for Plaintiff.

[Endorsed]: No. 2326. District Court, District

of Alaska, Second Division. United States of

America, Plaintiff, vs. Seward Peninsula Railway

Co., a Corporation, et al.. Defendants. Petition for

Order to Show Cause. Filed in the office of the

Clerk of the District Court of Alaska, Second Di-

vision, at Nome. Aug. 28, 1911. John Sundback,

Clerk. By , Deputy. B. S. Rodey, U.

S. Attorney, N. H. Castle, Asst. U. S. Atty., Attor-

neys for Plaintiff. [11]

In the District Court for the District of Alaska,

Second Division.

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,

a Corporation, THE TRUST COMPANY OF

AMERICA, a Corporation, NORTHWEST-

ERN DEVELOPMENT COMPANY, a Cor-

poration and PIONEER MINING COM-

PANY, a Corporation,

Defendants.
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Order to Show Cause Why Injunction Should not

be Granted Pending This Action.

On reading and filing the petition for an Order

to Show Cause why an injunction, pending action,

should not be issued against the Seward Peninsula

Railway Company, a corporation, and the North-

western Development Company, a corporation and

the complaint on file herein,

IT IS HEREBY ORDERED, that the said

Seward Peninsula Railway Company, a corporation,

and the Northwestern Development Company, a

corporation, appear on Saturday, the 2d of Septem-

ber, 1911, at the courtroom of the District Court at

Nome, Alaska, at the hour of ten o'clock in the fore-

noon, to then and there show cause, if any they

have, why an injunction, pending this action, should

not be issued against them, and each of them, ac-

cording to the prayer of said complaint.

IT IS FURTHER ORDERED that they, and

each of them, be served herewith not later than the

29th day of August, 1911.

Dated at Nome, this 28th day of August, 1911.

CORNELIUS D. MURANE,
District Judge. [12]

United iStates of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed Order

to Show Cause on the 28th day of August, 1911, and

thereafter on the same date I served the same at

Nome, Alaska, upon Ira D. Orton as statutory agent
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of the Seward Peninsula Railway Company, and on

Ira D. Orton as statutory agent of the Northwestern

Development Company, by delivering to and leaving

with him copies hereof, certified to be such by John

Sundback, Clerk of the District Court, District of

Alaska, Second pivision.

lieturned this 28th day of August, 19ill.

T. C. POWELL,
TJnited iStates Marshal.

By H. H. Darrah,

Deputy.

MARSHAL'S COSTS:
2 Services $12.00

[Endorsed] : No. 2326. District Court, District of

Alaska, Second Division. United States of America,

Plaintiff, vs. Seward Peninsula Railway Co., a Cor-

poration, et al.. Defendants. Order to Show Cause.

Filed in the office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Aug. 28, 1911.

John Sundback, Clerk. By , Deputy.

R. L. Vol. 9, Orders and Judgments, p. 116. C. 3318.

[13]
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In the district Court, District of Alaska, Second

Division.

No. 2326.

unit:pd states of America,
Plaintiff,

vs.

SEWAED PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration and PIONEER MINING COM-
PANY, a Corporation.

Demurrer [of N. W. Development Co.].

Comes now the defendant, the Northwestern De-

velopment Co., by its attorney, and demurs to the

complaint of the plaintiff herein, upon the ground

that the said complaint does not state facts sufficient

to constitute a cause of action against this defendant.

F. E. FULLER,
Attorney for Defendant, Northwestern Development

Co.

Service of within demurrer and receipt of copy

admitted this 2d day of September, 1911.

N. H. CASTLE,
Of Attys.forPlff.

[Endorsed]: No. 2326. In the District Court for

the District of Alaska, Second Division. United

States of America, Plaintiff, vs. Seward Peninsula

R. R. Co. et al.. Defendant. Demurrer. Filed in the

Office of the Clerk of the District Court of Alaska,
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Second Division, at Nome. Sep. 5, 1911. John

Sundback, Clerk. By , Deputy. R. F. E.

Fuller, Attorney for Defendant, N. W. D. Co.- [14]

In the District Court, District of Alaska, Second

Division.

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWARD PENINSULAi? RAILWAY? COM-
PANY, a Corporation, et als..

Defendants.

Demurrer [of Seward Peninsula, Ry. Co.].

Comes now the Seward Peninsular Railway Com-

pany, a corporation, and demurs to the complaint of

the plaintiff herein filed on the ground and for the

reason that said complaint does not- state facts suffi-

cient to constitute a cause of action against said de-

fendant, or any of said defendants.

Dated at Nome, Alaska, September 28th, 1911.

IRA D. ORTON,
Attorney for Seward Peninsular Railway Co., a Cor-

poration.

United States of America,

District of Alaska,—ss.

Due service of the within Demurrer is hereby ac-

cepted at Nome, Alaska, this 28th day of Sept., 1911,

by receiving a copy thereof.

N. H. CASTLE,

Of Attorneys for Pltff.
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[Endorsed] : 2326. In the District Court for the

District of Alaska, Second Division. United States,

Plaintiff, vs. Seward Peninsular Ry. Co. et al., De-

fendant. Demurrer. Filed in the office of the Clerk

of the District Court of Alaska, Second Division, at

Nome. Sept. 29, 1911. John Sundback, Clerk. By
, Deputy. Ira D. Orton, Attorney for

Seward P. Ry. Co. [15]

In the District Court for the District of Alaska,

Second Division.

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration and PIONEER MINING COM-
PANY, a Corporation,

Defendants. -,}

[Demurrer [of Pioneer Min. Co.].

COMES now the above-named defendant. Pioneer

Mining Company, and demurs to the complaint

of the plaintiff herein, on the ground and for the rea-

son that it appears on the face of said complaint:

FIRST: That the Court has no jurisdiction of the

subject of the action.

SECOND : That several causes of action have been

improperly united, to wit, a claim of several liens, a
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Bill for Discovery, Injunction Accounting, Declara-

tion of Lien and Foreclosure thereof, Appointment of

Receiver and for G-eneral Relief, and that said sev-

eral causes of action have not been separately stated.

THIRD : That the Complaint does not state facts

sufficient to constitute a cause of action, against this

demurring defendant.

0. D. COCHRAN,
G. J. LOMEN,

Attorneys for Defendant, Pioneer Mining Company.

[16]

Service of the within demurrer is hereby admitted

at Nome, Alaska, this 23d day of Sept., 1911.

N. H. CASTLE,
Of Attys. for Plff.

[Endorsed] : No. 2326. In the District Court for

the District of Alaska, Second Division. United

States of America, Plaintiff, vs. Seward Peninsula

Railway Company, et al.. Defendants. Demurrer.

Filed in the office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Sep. 23, 1911.

John Sundback, Clerk. By , Deputy. E.

G. J. Lomen and O. D. Cochran, Atty. for Defendant,

Pioneer Mining Company. [17]
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In the District Court for the District of Alaska,

Second Division.

Term Minutes, General, 1911, Term, beginning Feb-

ruary 1, 1911.

Tuesday, iSeptember 5, 1911, at 10' A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had:

2^26.

UNITED STATES,
vs.

SEWARD PENINSULA RY. CO. et ^1.

][Order of Submission on Motion for Order to Show
Cause, etc.]

The hearing on the order to show cause why an

injunction pendente lite should not issue herein was

presented to the Court by Mr. N. H. Castle, Assistant

U. 8. Attorney for the G-overnment, and F. E. Fuller,

for defendant Northwestern Development Co., and

Ira D. Orton, for defendant Seward Peninsula Ry.

Co., and submitted to the Court.

Mr. F. E. Fuller, in the course of his argument,

offered in evidence a certified copy of the release of

the Trust Company of America of the trust deed,

and the same was received and filed as Exhibit No. 1,

on order to show cause.

Thereupon Mr. F. E. FuUer, for the defendant

Northwestern Development Company, gave notice of

filing a general demurrer to the complaint herein.

[18]
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[Exhibit No. 1 on Order to Show Cause.]

#50982.

THE TRUiST COMPANY OF AMERICA, by

William H. Leupp, its Vice-president, the corpora-

tion described in and which as trustee executed a

mortgage of deed of trust dated June 1st, 1906, made

by the Seward Peninsular Railway Company, Mort-

gagor, to the said The Trust Company of America,

Trustee, to secure certain bonds to be issued by the

said railway, does hereby certify that no bonds au-

thorized to be issued in accordance with the terms

of said mortgage or deed of trust have been presented

to the Trustee for certification or certified by said

Trustee.

The said Trustee having been advised by the said

Seward Peninsular Railway Company that no bonds

are to be hereafter issued under said mortgage and

that the said mortgage is to be cancelled, it is hereby

certified that the Trustee will not in the future cer-

tify any bonds under said mortgage.

THE TRUST COMPANY OF AMERICA,
Trustee.

[Corporate Seal] By WM. H. LEUPP,
Vice-President.

Attest:

W. J. ECK.

State of New York,

County of New York,—ss.

On this 29th day of December, 1909, before me per-

sonally came William H. Leupp, who, being by me

duly sworn, did depose and say that he resided in the

City of New Brunswick and State of New Jersey;

that he is one of the Vice-presidents of The Trust
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Company of America, the corporation described in

and which executed the above instrument; that he

knew the seal of said corporation; that the seal

affixed to said instrument was said corporate seal

and was so affixed by order of the Board of Directors

of said corporation, and that he signed his name

thereto by like order.

[Notarial Seal] J. A. ALLIS,

Notary Public No. 61 New York County. [19]

Com. expires March 30, 1911.

State of New York,

County of New York,—ss.

I, Peter J. Dooling, Clerk of the County of New
York, and also Clerk of the Supreme Court for the

said County, the same being a Court of Record, DO
HEREBY CERTIFY, That J. A. Allis, whose name

is subscribed to the Certificate of the proof or ac-

knowledgment of the annexed instrument, and

thereon written, was at the time of taking such proof

or acknowledgment, a Notary Public acting in and

for said County, duly commissioned and sworn, and

authorized by the laws of said State to take acknowl-

edgments and proofs of deeds or conveyances for

land, tenements or hereditaments in said State of

New York. And further that I am well acquainted

with the hand-writing of such Notary Public, and

verily believe that the signature to said certificate of

proof or acknowledgment is genuine.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the said Court and

County the 30 day of Dec, 1909.

[Court Seal] PETER J. DOOLING,
Clerk.
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Recorded March 9, 1910, at 2:30 P. M., at request

of L. S. Kerr.

J. F. HOBBES,
Recorder.

F. R. Cowden,

Deputy.

(Recorded Vol. 177, page 278.) [20]

United States of America,

District of Alaska,

Cape Nome Precinct,—ss.

I, Geo. D. Schofield, United States Commissioner

for the District of Alaska, and ex-officio Recorder of

Cape Nome Recording District, in the Second Judi-

cial Division of said District of Alaska, do hereby

certify that I have compared the preceding with a

certain instrument from The Trust Company of

America to Seward Peninsular Railway Company,

recorded in Book No. 177 at page No, 278, of the

records of said Recording District, and that the same

is a true and correct transcript therefrom and of the

w^hole of said instrument.

In testimony whereof, I have hereunto set my hand

and af&xed my official seal, the 30th day of August,

A. D. 1911.

[Commissioner's Seal]

GEO. D. SCHOFIELD,
United States Commissioner and Ex-Officio Re-

corder.

[Endorsed]: Certified Copy. Trust Company of

America to Seward Peninsular Ry. Co. 2326.

United States vs. Seward Pen^/. Ry. Co. et al. Ex-
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Mbit 1 on Order to Show Cause. Filed Sept. 5, 1911.

J. Sundback, Clerk. By T. M. Eeed, Agent. [21]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General, 1911, Term, beginning Feb-

ruary 1, 1911.

Saturday, September 30, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had:

2326.

UNITED STATES,
vs.

SEWARD PENINSULA RAILWAY CO., et al.

[Order Sustaining Demurrer to Complaint, etc.]

The Court handed down an opinion on the demur-

rer to the complaint herein and sustained said de-

murrer, and further denied the motion for restrain-

ing order pendente lite herein. Opinion filed.

The demurrer of the defendant Pioneer Mining

Company to the complaint being now submitted by

agreement to the Court, on stipulation said demurrer

was sustained on the first and third grounds and the

second ground of demurrer was withdrawn.

On motion of Mr. Ira D. Orton, attorney for the

defendant Seward Peninsula Railway Company, it

was ordered that this action be dismissed, to all of
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which rulings an exception was asked by the Assist-

ant U. S. Attorney and exception allowed. [22]

In the District Court for the District of Alaska,

Second Division,

UNITED STATES OF AMERICA,
Plaintiff,

vs.

THE SEWARD PENINSULA RAILWAY COM-
PANY et al.,

Defendants.

Memo. Opinion.

This cause came on for hearing before the Court on

the plaintiff's petition for an order to show cause

why an injunction pendente lite should not be issued,

plaintiff appearing by B. S. Rodey, U. S. Attorney,

and N. H. Castle, Assistant U. S. Attorney, defend-

ants appearing by F. E. Fuller.

The defendants interposed a demurrer to the com-

plaint which was argued in conjunction with the

motion.

After carefully considering the case it appears to

the Court to be practically the same as the recent

case decided by this Court—^United States vs. Jour-

den—with the exception that in this case the plaintiff

claims a lien upon all of the defendants' property,

claiming that said lien exists, not by virtue of the

statute, but by the sovereign relation of the plaintiff.

The Court has been unable to find any authority sus-

taining this position and counsel for plaintiff did not

cite any in their brief. It is a well-settled principle
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of law that a lien for taxes does not exist unless

expressly provided for in the statute. Plaintiff ap-

peals to the equity side of the Court for relief from

an embarrassing situation brought about principally

by the negligence of plaintiff. I do not believe it to

be the functions of a court of equity to intervene to

relieve a party from its own negligence where there

practically no other equities set up in the bill.

The demurrer should be sustained and it is so

ordered, and the petition for an injunction is denied.

[23]

This view of the case practically disposes of the

petition for intervention in the case of The North-

western Development Company vs. The Seward Pen-

insula Railway Company, where the Court by order

permitted the United States to intervene, and to

which complaint in intervention the plaintiff has

interposed a motion to strike the complaint.

The said motion will be granted.

Done in open court this 30th day of September,

1911, at Nome, Alaska.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : In the District Court for the District

of Alaska, Second Division. United States of

America, Plaintiff, vs. The Seward Peninsula Rail-

way Company, et al., Defendants. Memo. Opinion.

Filed in the office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Sep. 30, 1911.

John Sundback, Clerk. By , Deputy. R.

[24]
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In the District Court, District of Alaska, Second

Division.

No. 2326.

UXITED STATES OF AMEEIOA,
Plaintiff,

vs.

SEWAED PEXINSULAi? RAILWAY COM-
PANY, a Corporation, THE TRUST COM-
PAXY OF a:MERI€A, a Coi-poration,

NORTHWESTERN DE^T]LO P M E N T
COMPANY, a Corporation and PIONEER
MINING COMPANY, a Corporation,

Defendants.

Judgment.

In the above-entitled action the demurrers of the

defendants, Seward Peninsular Railway Company, a

corporation. Northwestern Development Company,

a corporation, and the Pioneer Mining Company,

a corporation, to the plaintiff's complaint having

been sustained by the Court, without leave to amend,

and the Court having ordered said action dismissed:

Now, therefore, by virtue of the law and the prem-

ises, it is by the Court ORDERED, ADJUDGED and

DECREED that the above-entitled action be, and the

same is hereby dismissed as to all the defendants.

Done in open court at Nome, Alaska, this 30th day

of September, 1911.

CORNELIUS D. ML^RANE,
U. S. District Judge.
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[Endorsed] ; 2326. In the District Court for the

District of Alaska, Second Division. United States

of America, Plaintiff, vs. Seward Peninsular Ev. Co.,

Pefendant. Judgment. Filed in the office of the

Clerk of the District Court of Alaska, Second Divi-

sion, at Nome. Sep. 30, 1911. John Sundback,

Clerk. By , Deputy. R. Ira D. Orton,

Attorney for S. P. Ry. Co. Yol. 9, Orders and Judg-

ments, p. llrl. C. [25]

In the District Court, District of Alaska, Second

Division,

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Coi-poration, THE TRUST COMPANY OF
A31ERICA, a Corporation, NORTHWEST-
ERN DEYELOPMENT COMPANY, a Cor-

poration, and PIONEEI^ MINING COM-
PANY, a Corporation.

Defendants.

Bill of Exceptions.

This was an action in equity seeking against the

above-named defendants a discovery and accounting

for taxes due the United States from the Seward

Peninsula Railway for operating its railway in the

Second Division of the District of Alaska since the

year 1903 and that the same be declared a lien upon
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the property of the said defendant and for a foreclo-

sure thereof, and further asking for an injunction

against the further prosecution of a certain action at

law, commenced in the District Court for the Second

Division of Alaska by the Northwestern Develop-

ment Company against the said Seward Peninsula

Railway Company wherein all of the property, real

and personal, of the said Seward Peninsula Railway

Company was attached for the sum of $51,300.72, al-

leged to be d*ue from said Seward Peninsula Railway

Co. to said Northwestern Development Co., for a re-

ceiver and for general equitable relief. The defend-

ants The Trust Company of America was made a

party by reason of the record of a mortgage held by

it against the property of said Seward Peninsula

Railway Company and the Pioneer (Mining Com-

pany was made a party by reason of its lease upon

the property of the said iSeward Peninsula Railway

Company.

Complaint was filed herein on the 28th day of

August, 1911, and service of summons was regularly

had on all of the defendants except [26] upon The

Trust Company of America, by personal service, and

upon the latter defendant by substituted service of

publication. Thereafter demurrers were interposed

by the said defendants the Seward Peninsula Rail-

way Company, the Northwestern Development Com-

pany and the Pioneer Mining Company.

A petition for an order to shoAV cause why an in-

junction pendente lite was directed to the Court and

an order thereupon issued to the Sew^ard Peninsula
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Eailway Company and the Northwestern Develop-

ment Company.

Said cause came on regularly to be heard on the

5th day of September, 1911, upon the said demurrers

and upon the said order to show cause and after

hearing of oral argument, the Court on the 30th day

of September, 1911, denied plaintiff's motion for an

injunction and sustained the demurrers of the said

defendants, to all of which rulings plaintiff excepted.

Thereupon, on motion of the said defendants, judg-

ment of dismissal was entered herein, to which ruling

of the Court plaintiff excepted and judgment of dis-

missal was thereupon entered in favor of all defend-

ants and against said plaintiff, to which plaintiff ex-

cepted and all of the exceptions so taken by plain-

tiff were duly allowed and entered, and now in fur-

therance of justice and that right may be done, the

plaintiff presents the foregoing bill of exceptions

in this cause and prays that the same may be settled

and allowed and signed and certified by the Judge of

this court as provided by law.

B. S. RODEY,
United States Attorney and Attorney for Plaintiff.

N. H. CASTLE,
Assistant U. S. Attorney and of Attorneys for Plain-

tiff. [27]

[Order Allowing Bill of Exceptions.]

The foregoing Bill of Exceptions is correct in all

respects, and is hereby approved, allowed and set-

tled, and made a part of the record herein.

Done in open court this 30th day of Oct., 1911.

CORNELIUS D. MURANE,
District Judge.
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Service by receipt of a true copy of the foregoing

Bill of Exceptions admitted at Nome, Alaska, on this

28th day of October, 1911.

IRA D. ORTON,
Atty. for Defendant the (Seward Peninsula Railway

Co.

F. E. FULLER,
Attorney for Defendant the Northwestern Develop-

ment Co.

G. J. LOMEN,
Atty. for Defendant the Pioneer Mining Co.

[Endorsed] : #2326. District Court, District of

Alaska, Second Division. United States of America,

Plaintiff, vs. Seward Peninsula Railway Co., a Cor-

poration, et al.. Defendants. Bill of Exceptions.

Filed in the office of the Clerk of the District Court

of Alaska, Second Division, at Nom^. Oct. 30, 1911.

John Sundback, Clerk. By J. Allison Bruner,

Deputy. B. S. Rodey and N. H. Castle, Attorneys

for Plaintiff. [28]
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In the District Court for the District of Alaska,

Second Division,

No. 2326.

UNITED STATES OF AMERICA,
Plaintife,

vs.

SEWARD PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration, and PIONEER MINING COM-
PANY, a Corporation,

Defendants.

Petition for Allowance of Appeal and Assignment of

Errors.

The United States of America, plaintiff in the

above-entitled action, feeling itself aggrieved by the

proceedings had in said cause and by the decree and

judgment entered herein on the 30th day of Septem-

ber, 1911, dismissing its said action wherein it prayed

for discovery, injunction, accounting, declaration of

lien, foreclosure of lien, appointment of receiver, and

for general relief, and in denying its application for

an injunction pendente lite against the defendants,

the Seward Peninsula Railway Company, a corpora-

tion, and the Northwestern Development Company, a

corporation, comes now by its attorneys, B. S. Rodey,

United States Attorney for the Second Division of

the District of Alaska, and N. H. Castle, Assistant

United States Attorney, and appeals from the said



34 United States of America vs.

judgment and decree of dismissal, and from the said

order refusing and denying to plaintiff [29] the

said injunction pendente lite, to the United States

Circuit Court of Appeals for the Ninth Circuit, and

petitions the Court for an order allowing the appeal

of the said United States of America without bond;

and the said plaintiff now specifies the following as

the errors upon which it will rely upon said appeal

:

Assignment of Errors.

1. That the Court erred in sustaining the demur-

rer of the defendant, the Seward Peninsula Railway

Compan}', a corporation, that the complaint does not

state facts sufficient to constitute a cause of action

against said defendant, or any of said defendants.

2. That the Court erred in sustaining the demur-

rer of the defendant, the Northwestern Development

Company, a corporation, on the ground that the said

complaint does not state facts sufficient to constitute

a cause of action against said defendants.

3. That the Court erred in sustaining the demur-

rer of the defendant, the Pioneer Mining Company,

a corporation, on the grounds.

First, That the Court has no jurisdiction of the

subject of the action;

Third, That the complaint does not state facts suf-

ficient to constitute a cause of action against the de-

murring defendant.

4. That the Court erred in denying plaintiff's

application for an injunction pendente lite against

the defendants, the Seward Peninsula Railway Com-

pany, a corporation, and the Northwestern Develop-

ment Company, a corporation, for the reasons [30]
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that the said injunction pendente lite was necessary

for the preservation of any rights that the plaintiff

might have against the said defendants, the Seward

Peninsula Railway Company and the Northwestern

Development Company, should it develop on the trial

of said action that a conspiracy existed between the

said two defendants for the purpose of hindering, de-

laying and defrauding the plaintiff in prosecuting its

action, civil or criminal, for the collection of license

fees due from the Seward Peninsula Railway Com-

pany to plaintiff and from enforcing any lien that it,

the said plaintiff, might have against the property of

the said Seward Peninsula Railway Company.

5. That the Court erred in granting defendants'

motion dismissing plaintiff's complaint.

6. That the Court erred in entering judgment dis-

missing plaintiff's complaint as to all of the defend-

ants.

Dated at Nome this 30th day of October, 1911.

B. S. RODEY,
United States Attorney and Attorney for Plaintiff.

N. H. CASTLE,
Assistant United States Attorney and of Attorneys

for Plaintiff. [31]

Order Allowing Appeal.

Upon the foregoing petition and assignment of

errors,

IT IS ORDERED that the appeal prayed for by

the plaintiff, the United States of America, be and

it is hereby allowed without bonds, and that all pro-

ceedings herein be stayed pending said appeal.
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Done in open court this 30 day of October, 1911.

CORNELIUS D. MURANE,
District Judge.

Copy received this 30th day of October, 1911.

IRA D. ORTON,
Attorney for Seward Peninsula Ry. Company.

F. E. FULLER,
Attorney for Northwestern Development Company.

G. J. LOMEN,
Attorney for Pioneer Mining Company.

[Endorsed] : #2326. District Court, District of

Alaska, Second Division. United States of America,

Plaintiff, vs. Seward Peninsula Railway Co., a Cor-

poration, et al.. Defendants. Petition for Allowance

of Appeal, Assignment of Errors and Order Allow-

ing an Appeal. Filed in the office of the Clerk of the

District Court of Alaska, 'Second Division, at Nome.

Oct. 30, 1911. John Sundback, Clerk. By J.

Allison Bruner, Deputy. B. S. Rodey and N. H. Cas-

tle, Attorneys for Plaintiff. [32]
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In the District Court for the District of Alaska,

Second Division.

No. 2326.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

SEWAED PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration, and PIONEER MINING COM-
PANY, a Corporation,

Defendants.

Order Extending Time to File Transcript of Record.

Now, on this SOth day of October, 1911, and on the

motion of N. H. Castle, of attorneys for plaintiff, for

the extension of time in which to file a transcript

herein in the United States Circuit Court of Appeals

for the Ninth Circuit,

IT IS ORDERED that the time in which to lile

said transcript and docket said cause in said United

States Circuit Court of Appeals for the Ninth Circuit

be, and the same is hereby, extended to the 1st day of

February, 1912.

Done in open court this 30th day of October, 1911.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : #2326. District Court, District of

Alaska, Second Division. United States of America,

Plaintiff, vs. Seward Peninsula Railway Co., a Cor-
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poration, et al., Defendants. Order Extending Time

to File and Docket Transcript. Filed in the ofi&ce of

the Clerk of the District Court of Alaska, Second

Division, at Nome. Oct. 30, 1911. John Sundback,

Clerk. By J. Allison Bruner, Deputy. B. S. Rodey

and N. H. Castle, Attorneys for Plaintiff. [33]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General, 1911, Term beginning Feb-

ruary 1, 1911.

Monday, October 30, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

Presiding.

Upon the convening of Court the following pro-

ceedings were had

:

2326.

UNITED STATES,
vs.

SEWARD PENINSULA RY. CO., et al.

[Order Directing That Minutes Show Proceedings on

Appeal.]

Assistant U. S. Attorney N. H. Castle presented

to the Court Bill of Exceptions in the above-entitled

cause, which was settled, allowed and signed by the

Court, and filed. Also, Assignment of Errors, Peti-

tion for Appeal and Order Allowing Appeal signed.

Petition for Appeal filed.

Order Allowing Appeal filed.

Assignment of Errors filed.



TTie Setvard Peninsula Ry. Co. et al. 39

Order extending time to file transcript in Circuit

Court of Appeals to February 1, 1911, signed and

filed.

Upon application of Assistant U. >S. Attorney

N. H. Castle, it was ordered that the minutes of the

Court should show that the foregoing proceedings

were had' under instructions from the Department

of Justice. [34]

In the District Court for the District of Alaska,

Second Division.

No. 2326.

UNITED STATE'S OF AMERICA,
Plaintiff,

vs.

SEWAUD PENINSULA RAILWAY COMPANY,
a Corporation, THE TRUST COMPANY OF
AMERICA, a Corporation, NORTHWEST-
ERN DEVELOPMENT COMPANY, a Cor-

poration, and PIONEER MINING COM-
PANY, a Corporation,

Defendants.

Certificate of Clerk U. S. District Court to Record,

etc.

I, John Sundback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 34, both in-

clusive, are a true and exact transcript of the Com-

plaint, Summons, Petition for Order to Show Cause,

Order to Show Cause, Notice introduced by defend-
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ants as to The Trust Company of America, Demurrer

of Northwestern Development Company, Demurrer

of Seward Peninsula Railway Company, Demurrer

of Pioneer Mining Company, Court Minutes of Sept.

5, 1911 (Hearing on Order to Show Cause), Court

Minutes of September 30, 1911 (Opinion Sustaining

Demurrer, etc.), Memo. Opinion, Judgment, Bill of

Exceptions, Petition for Allowance of Appeal and

Assignment of Errors, Order Allowing Appeal,

Order Extending Time to File Transcript of Record

and Court Minutes of October 30, 1911 (showing pro-

ceedings had undier instructions from the Department

of Justice, etc.), in the case of United States of

America, Plaintiff, vs. Seward Peninsula Railway

Company, et al.. Defendants, No. 2326 Civil, this

Court, and of the whole thereof, as appears from the

records and files in my office at Nome, Alaska; and

further certify that the original Citation in the above-

entitled cause is attached to this transcript.

Cost of transcript, $13.40.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 9th day of

November, A. D. 1911.

[Seal] J. SUNDBACK,
Clerk. [35]
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In the District Court for the District of Alaska,

Second Division.

No. 2326.

UNITED STATEiS OF AMERICA,
Plaintife,

vs.

SEWAED PENINSULA RAILWAY COM-
PANY, a Corporation, THE TRUST
COMPANY, OF AMERICA, a Corpo-

ration, NORTHWESTERN DEVELOP-
MENT COMPANY, a Coii)oration, and

PIONEER MINING COMPANY, a Corpo-

ration,

Defendants.

Citation.

United States of America,—ss.

The President of the United States to the Seward

Peninsula Railway Company, a Corporation, the

Trust Company of America, a Corporation,

Northwestern Development Company, a Corpo-

ration, and Pioneer Mining Company, a Cor-

poration, and to Messrs. Ira D. Orton, F. E.

Fuller, and G. J. Lomen, Their Attorneys,

Greeting

:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit to be holden at the City of

Seattle, in the State of Washington, within thirty

days from the date of this writ, to wit, on the 29th

day of November, 1911, pursuant to an appeal

filed in the Clerk's office of the District Court
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for the District of Alaska, Second Division, wherein

you are defendants and respondents, and the United

States of America is the plaintiff and appellant, to

show cause, if any [36] there be, why the said

order denying an injunction pendente lite against

the defendants, the Seward Peninsula Railway Com-

pany and the Northwestern Development Company

and why the judgment of dismissal of plaintiff's

complaint should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States, this 30th day of October, 1911, and of the

Independence of the United States the One Hundred

Thirty^sixth.

CORNELIUS D. MURANE,
District Judge for the District of Alaska, Second

Division.

[Seal] Attest: J. SUNDBACK,
Clerk of the District Oourt for the District of Alaska,

(Second Division.

Service of the foregoing citation and receipt of a

copy thereof admitted this 30th day of October, 1911.

IRA D. ORTON,
Attorney for Defendant, Seward Peninsula Railway

Company.

F. E. FULLER,
Attorney for Defendant, Northwestern Development

Company.

G. J. LOMEN,
Attorney for Defendant, Pioneer Mining Company.

[37]
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[Endorsed] : #2326. District Court, District of

Alaska, Second Division. United States of Amer-

ica, Plaintiff, vs. Seward Peninsula Railway Co., a

Corporation et al., Defendants. Citation. [38]

[Endorsed]: No. 2101. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. The iSeward Penin-

sula Railway Company, a Corporation, The Trust

Company of America, a Corporation, Northwestern

Development 'Company, a 'Corporation, and Pioneer

Mining Company, a Corporation, Appellees. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Alaska,

Second Division.

Filed January 4, 1912.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth €ircuit.
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STATEMENT.

This was a suit in equity by the United States

against several corporations, filed in the District

Court at Nome, Alaska.

The Government in its bill alleges:

(1) A license in sum of $42,400.00 due it from

defendant Seward Peninsula Railway Company, un-

der Act June 6, 1900 (31 St. L. 330-331), for prose-



cuting the business of a railroad in Alaska during

seven years immediately preceding the filing of the

bill ; and that this license
'

' is in equity and good con-

science" and "as a matter of law because of its

(the Government's) sovereign relation a lien in its

favor upon all of the property, plant and equipment

aforesaid of the Seward Peninsula Railway Com-

pany, that is prior and superior to all rights, claims,

demands and equities whatsoever of an}^ or either

of said Northwestern Develo]3ment Company or

other defendants";

(2) That the defendant Development Com-

pany on July 20, 1911, brought its action at law

in the District Court at Nome, Alaska, against de-

fendant Railway Company to recover an indebted-

ness of $51,300.72 and had attached the entire prop-

erty of the Railway Company;

(3) That that action at law is a conspiracy and

endeavor to defraud the United States out of its

rights and from securing or collecting its license

and from enforcing its lien and other rights, with

the further object to secure unto the defendant De-

velopment Company the absolute title against the

world of the Railway Company's property for the

relative small sum of $51,300.72; and that if per-

mitted to carry out the objects of said conspiracy
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the defendant Development Company would claim

all of said railroad property as ag'ainst the United

States, bondholders and stockholders of the Railway

Company and against all other persons interested,

and that it had secured said property free from

any claim, lien or incumbrance, all of which is

manifestly wrong and contrary to equity and good

conscience

;

(4) That in furtherance of said conspiracy and

notwithstanding its bonded and other indebtedness,

the Railway Company was making no defense to

said action at law and defaulted therein and had

interposed its demurrer to a complaint in interven-

tion filed by the Government in said action at law

for the purpose of thwarting said conspiracy, and

at the time of filing said bill in equity the defendant

Railway Company, together with Developm.ent

Company, was seeking to have the complaint in

intervention in said action at law dismissed, to en-

able it to complete, carry out and consummate its

fraud, which it would do if not prevented by in-

junction
;

(5) That the defendant Railway Company is

insolvent; that its indebtedness exceeds the fair

value of its property, and its condition of insolvenc}^

brings it within the provisions of the fourth sub-
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division of Section 753 of the Code of Civil Pro-

cedure of Alaska; and that a receiver should be

appointed to take over its property and manage its

business and affairs.

The bill prays:

(1) That defendants be required to answer,

etc.;

(2) That an accounting be had to ascertain the

true and actual amount due the Government for

license

;

(3) That the amount of license found to be due

the Government be declared a lien upon all the

property of the defendant Railwa}^ Company "prior

to and superior and better than that of any of the

said defendants"; that a day be fixed for payment

of the same and upon default of pajanent the prop-

erty be sold

;

(4) That pending discover}^ accounting, etc., a

writ of injunction issue enjoining defendants De-

velopment Companj^ and Railway Company from

taking any further action in the action at law or

securing any judgment therein pending ascertain-

ing the Government 's rights and payment of amount

due it aforesaid; and



(5) That a receiver be appointed; and

(6) For other specific and general relief, etc.

An order to show cause returnable in three days

was made by the lower court upon petition of the

Government.

All of the defendants^ except the Trust Com-

pany of America, appeared and submitted the mat-

ter on the order to show cause, the Development

Company filed a general demurrer to the bill, and

demurrers to the bill were subsequently filed by the

other defendants appearing.

On September 30, 1911, the court filed its memo-

randum opinion (Record p. 30), on which an order

was entered denying the petition of the Government

for an injunction and sustaining the demurrer, and

on the same day a decree was entered dismissing the

suit as to defendants.

The Government by appeal seeks a review here,

assigning as error:

(1) The sustaining of the demurrer to the bill

of complaint:

(2) The denying of petition for an injunction

pendente lite;
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(3) The dismissing the suit;

(4) The judgment dismissing the suit.

The essential points cf the Government's case

on which it relies for the relief prayed for are

:

First. That a civil action will lie to recover the

license.

Second. That the license, because of its sover-

eign relation, constitutes a lien upon the railroad

property of defendant Railway Company, prior and

superior to all rights and claims of all defendants.

Third. That the action at law by the Develop-

ment Compan}" against the Railway Company, in

w^hich the Government sought to intervene, is a con-

spiracy to defraud the government out of its rights

and from securing or collecting its license and

from enforcing its lien.

Fourth. That the Railway Company is insol-

vent, by reason of which a priority exists in favor

of the Government 's claim b}^ virtue of Section 3466,

R. S. U. S.

FlEST.

The Government's remedy is confined to a crim-

inal action; a civil action will not lie to recover the

amount of the license.



In the ease of U. S. v. Jourden, 193 Fed. 986,

this court held that in the case of a person selling

liquor without a license the remedy provided by

statute was exclusive and that a civil action by the

Government to recover the amount of the license

prescribed by the statute under consideration would

not lie; distinguished that case from the case of

U. S. V. Chamherlin, 219 U. S. 250 (in which it was

held that an action at law would lie by the United

States to recover the amount of the stamp tax pay-

able under the Y7ar Revenue Act of 1898 upon the

execution of a conveyance), and further held that

a civil action to recover a liquor license was not an

action

"to recover a tax imposed upon the perform-
ance of an act whicli all persons are x^ermitted to

perform and which in itself is not in any way regu-

lated or restricted, but it is an attempt to recover a

fee which the law prescribes as one of the condi-

tions upon which might be attained the permission
to engage in a specific business which is declared by
law to be unlawful without that license. The fee is

not a tax imposed upon the business of selling

liquor. The statutes of Alaska do not extend to all

persons who are willing to pay the fee permission
to engage in the business of selling liquor. The
privilege is hedged about with restrictions and con-

ditions, one of which is that the majority of the

residents of the vicinage shall consent to the issu-

ance of the license."
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This court further held in that case:

*'It is a general rule, sustained by the authori-

ties, without exception so far as we are advised, that

where a statute provides for the payment of a li-

cense fee as a condition of doing any specified busi-

ness, and also provides that a violator of the act

shall, upon conviction, be punished by fine or im-
piisomnent, the remedy by prosecution and punish-
ment so presented by the statute is exclusive, unless

there is some special provision of law which per-

mits the prosecution of a civil action to recover the

license fee. Hencker v. Standiford, 66 Ark. 535,

52 S. W. 1; Chicago v. Enriglit, 27 111. App. 559;
State V. Piazza, 66 Miss. 426, 6 South 316; State

V. AdJer, 68 Miss. 487, 9 South, 645; U. S. v. Claf-

lin, 97 U. S. 546, 24 L. Ed. 1082; City of Caron-
delet V. Picot, 38 Mo. 125; City of Camden v. Allen,

26 N. J. Law 398; 23 Cyc. 15l'; 17 Am. <f Eng. Em.
of Law 272."

The statute under consideration, providing that

a corporation prosecuting a railroad business in

Alaska shall first apply and obtain a license and pay

for said license at the scheduled rate as a condition

to doing business and providing the corporation at-

tempting to do a railroad business without first hav-

ing applied for and obtained and paid the license so

required, shall be guilty of a misdemeanor, and upon

conviction shall be fined for the first offense in a

sum equal to the license required, for the second

offense in a sum equal to double the amount of

license required, and for the third offense three
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times the amount of the license required and im-

prisonment for not less than thirty days nor more

than six months; and further providing that each

day such business is dore in violation of the statute

shall constitute a separate and distinct offense,

comes within the application of that general rule as

promulgated in U. S. v. Jourden, supra.

The statute provides ample and suitable means

of enforcing the collection of the license.

In the case of U. S. v. Cham'berUn, the statute

there failed to provide suitable means of enforcing

the collection of the revenue, for the fine that could

be imposed for a violation thereof in the case of

failure to affix revenue stamps to a conveyance was

far less in amount than the amount of the stamp

required on the particular conveyance; and it was

said the penalties were imposed in order to induce

the payment of the tax and not as a substitute for

the payment; that it could not be supposed that

congress intended by penalizing delinquency to de-

prive the Government of any suitable means of en-

forcing the collection of the revenue; that in large

transactions, as in the case at bar, the fine v/hich

could be imposed would be much less than the tax,

and no reason had been suggested why the Govern-

ment should forego the collection of that which
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under the statute was its due; that punishment by

imprisonment was imposed only where it could be

shown that there was an "intent to evade the pro-

visions
'

' of the act ; and that while this remedy was

appropriate in such a case and is for the obvious

purpose of discouraging evasion, it is without ap-

plication when for any other reason the tax has not

been paid and thereby the Government lost its

revenue.

These considerations in the Chaniherlin case

cannot be said to apply to the statute under con-

sideration where the application for and obtaining

a license and paying therefor are made a condition

precedent to doing business; where the minimmn

fine imposed is the amount of the license, for the

second and third offense double and treble the same

and miprisonment, and where the infliction of either

fine or unprisomnent does not depend upon an "in-

tent to evade" the statute but follows as a con-

sequence of doing business in violation of the stat-

ute, i. e., not first applying for and obtaining and

paying for a license.

Furthermore, while in both the Chamherlin

case and the Savings Bank case, 19 Wall. 227,

relied on in the former, the Supreme Court found

express provision in the statutes under considera-
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tion for bringing an action at law to recover the tax,

which is an essential element to the exception to the

rule laid down in the Jourden case governing stat-

utes similar to the one under consideration, section

474 of the statute under consideration provides that

prosecutions for violations of its provisions shall be

on information, etc.

The word "prosecution," as used in Section

474, includes an action of debt, the statute being a

penal statute.

In Adams v. Woods, 2 Cranch. 336, which was

an action of debt qui tarn to recover a penalty un-

posed by act of congress prohibiting the carrying on

of the slave trade (Sec. 2, Act March 22, 1794),

defendant pleaded in bar Sec. 32 of Act of April 30,

1790, which was a statute of limitation, where the

words were "nor shall any person be prosecuted,"

etc., and it was held, Marshall, Ch. J., delivering the

opinion, that the words of the statute included not

only prosecutions carried on in the form of an in-

dictment or information, but those where the pen-

alty is demanded by an action of debt.

In the Jourden case it was held that the liquor

dealer who had not obtained and paid for a license

but who nevertheless was conducting, in violation of
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the statute, a wholesale liquor business, was not in-

debted to the Government; that he had not com-

plied with the terms upon which he could acquire

the right to conduct that business; that he had con-

ducted an illegal business, committed acts prohib-

ited by law, and for those acts the statute prescribed

but one remedy—the criminal prosecution and pun-

ishment of the offender; that the statute does not

confer ui)on the district attorney the power to

legalize an illegal traffic and to declare that after

the law has been broken, the lawbreaker shall pay

the Government the license for doing that for which

no license has been given.

So in the case at bar, the Railway" Company

having, according to the allegations of the bill,

failed to apply for, obtain and pay a license to con-

duct a railroad business, was not indebted to the

Government ; during years from 190-1 to 1910 it had

been conducting an illegal business, had committed

acts prohibited by law and for those acts the statute

prescribed but one remedy—criminal prosecution

in personam.

The year 1904 as well as succeeding years hav-

ing passed, the Railway Company cannot now apply

for, obtain or pay for a license to operate a railroad

in those years. The court is Avithout power or au-
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thority to grant now a license for those years; nor

can the district attorney legalize the operation by

the Railway Company of its railroad during those

years. No payment by the Railway Company, either

voluntarily or upon judgment recovered by .the Gov-

ernment in the amount of the license for past years,

would legalize the doing of business by the Railway

Company during those years. It does not stand as

a debtor to the Government for the amount of any

licenses not sought for and obtained; it stands only

as one charged with the commission of acts pro-

hibited by law for which the statute prescribes a

penalty.

The case at bar is not in any way different from

the Joiirden case and the rule there applied must

govern here.

Second.

The license prescribed hy statute for prosecut-

ing the business of a railroad, even though now due

to the Government for the seven or more years un-

paid, does not constitute a lien upon the railroad

property, equitable or otherwise.

The statute is as follows (Code of Criminal

Procedure, Alaska) :
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"Sec. 460. That any person or persons, cor-

poration or company prosecuting or attempting to

prosecute any of the following lines of business
within the district of Alaska shall first apply for

and obtain license so to do from a district court or
a subdivision thereof in said district, and pay for

said license for the respective lines of business and
trade as follows, to-wit (31 Stat. L. 330). * * *

Railroads, one hundred dollars per mile per annum
on each mile operated" (31 Stat. L. 331).

"Sec. 461. That any person, corporation or

company doing or attempting to do business in vio-

lation of the provisions of the foregoing section, or

without having first paid the license therein re-

quired, shall be deemed guilty of a misdemeanor,
and upon conviction thereof shall be fined for the

first offense in a sum equal to the license required

for the business, trade or occupation; and for the

second offense, a fine equal to double the amount
of the license required; and for the third offense

three times the license required and imprisonment
for not less than thirty days nor more than six

months

:

"Provided. That each day business is done or

attempted to be done in violation of the preceding
section shall constitute a separate and distinct of-

fense." * * *

"Sec. 474. That prosecutions for violations of

the provisions of this act shall be on information
filed in the district court or any subdivision thereof,

or before a United States commissioner, by the

United States marshal, or any deptuy marshal, or

by the district attorney or by any of his assist-

ants. Or such prosecutions may be by and
through indictment by grand jury, and it shall

be the duty of either of said officers, on the

representation of two or more reputable citizens, to
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file such information, or to present the facts al-

leged to constitute violations of law to the grand
jury." (30 Stat. L. 1340.)

The Supreme Court of the United States in

IJ. S. V. Binn, 194 U. S. 486, has declared that the

license imposed under Section 460, supra^ must be

deemed local tscxes imposed under the plenary power

of congress over the territories for the purpose of

defraying the expenses of the territorial govern-

ment; and that there is no provision for a direct

property tax to be collected m Alaska for the gen-

eral expense of the territory.

It is, as the lower court said in its memorandum

opinion, a well-settled principle of law that a lien

for taxes does not exist unless expressly provided in

the statute.

A tax is not a lien unless it is expressly made

so by the law which imposes it.

2Destij on Taxation, p. 734.

Heine v. Levee Corns., 19 Wall. 655.

The Government does not contend that there is

a statutory lien for the license; the claim that it

asserts is that of an equitable lien by reason of its

sovereign relation.

An equitable lien has been defined as arising
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''either from a written contract which shows an in-

tention to charge some particular property with a
debt or obligation, or is declared by a conrt of equity
out of consideration of right and justice as applied
to the relations of the parties and the circum-
stances of their dealings."

1 Jones on Liens, Sec. 27.

''It is not a right of property in the subject

matter of the lien nor a right of action therefor, nor
does it depend upon iDossession; but is merely a
right to have the property subjected to the payment
of a debt or claim, and it ap^Dlies as well to charges
arising by express engagement of the o^\Taer of
property as to a duty or intention implied on his

part to make the propert}^ answera'ole for a specific

debt or engagement."

25 Cyc. 662.

The mandate of the statute under consideration

is that any corporation prosecuting the business of

a railroad within the district of Alaska shall first

apply for and obtain a license so to do and pay

therefor as prescribed by the schedule.

The license, in the nature of a tax for revenue

purposes, is put upon the business; it is not a tax

upon property in any sense of the word.

The appMng for, obtaining and pa^Tnent of the

license is made a prerequisite to prosecuting the

particular business by the terms of the statute; and

the prosecution of the particular business without
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first applying for, obtaining and paying the license

required is a misdemeanor witli penalties pre-

scribed; prosecutions for violation of the statute

shall be by information or indictment.

There is no implication from the statute that

either the real or personal property of a corpora-

tion doing business in Alaska in violation of the

statute is to be answerable either for the amount of

the license fee, or for the penalties prescribed for

such violation; and without an express engagement

of the owner of the propert}^ or a duty or intention

implied on his part to make the property answer-

able for the license fee, there can be no equitable

lien therefor.

The Government asserts an equitable lien in

whatever amount the license may be found to

be due against the railroad property, because

of its sovereign relation; and complains in its

brief (p. 9), because the lower court "put the sov-

ereign on a level with mere general creditors in an

unseemly race to secure its revenue."

"It has long since been settled by the solemn
adjudication of the Supreme Court that the United
States does not possess any general right of priority

or privilege over private creditors for the satisfac-

tion of debts due them founded upon au}^ general

prerogative belonging to tLie general government in
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its sovereign capacity; but that all priority or privi-

lege which the Government is at liberty to assert is

or must be founded upon some statute, passed by
congress, in virtue of its constitutional authority.

This was expressly so held in U. S. v. Fisher, 2

Cranch. 358, 396, and the doctrine has ever since

been strictly adhered to. U. S. v. Hooe, 3 Cranch.

73; Prince v. Bartlett, 8 Cranch. 431; TkiUeson v.

Smith, 2 Wheat. 396; U. S. v. Howland, 4 Wheat.
108; Conrad v. Atlantic Ins. Co., 1 Pet. 387."

U. S. V. Canal Bank, Fed. Cas. No. 14715.

The Government asserts and asks the court, in

the exercise of equity i^owers, to declare a license

required hy statute to be paid by a corporation to be

a lien upon that corporation's property, by reason

of the Government's sovereign relation, where that

sovereign, in the exercise of its legislative powers

in the enactment of that statute, refrained from

creating such a lien, having the power so to do.

Third.

The hill of complaint contains no allegations of

fact from which fraud or conspiracy can he im-

puted to impair the priority of the attachment lien.

Paragraph VII of the bill alleges that the

action at law referred to in paragraph V is "a con-

niving and conspiring between the parties i:)laintiff

and defendant to said action and intentional, delib-



21

erate and premeditated conspiracT and endeavor to

hinder, delay and defraud" the Government, and

that the further object in filing said action at law

is to secure, if possible, unto the Northwestern De-

velopment Company complete and absolute title

against all the world of the railroad property; and

paragraph VIII alleges "in furtherance of the

said conspiracy and intended fraud" the defendant

Railway Company is making no defense to said

action at law, but "therein deliberately and in fur-

therance of said conspiracy made default, and in

addition and still in furtherance of said conspiracy,

has interposed its demurrer" to the Government's

complaint in intervention in said action at law, and

that the Railway Company "is, together with the

plaintiff in the said action at law, seeking to have

the said complaint in intervention dismissed, so as

to enable it to complete and carry out and consum-

mate its fraud as aforesaid, Avhich, as your orator

believes, it will do, if not prevented by injunction

issued according to the prayer hereof."

It is elementar}^ that in pleading fraud the

characterization of acts as fraudulent which are not

fraudulent per se is not sufficient.

No act or acts on the part of either defendants,

Northwestern Development Company or Seward
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Peninsula Railway Company, are alleged in the

Government's bill which are fraudulent per se; the

indebtedness of the Railway Company to the North-

western Development Company is not denied in

form or substance by the Government; the institu-

tion of the action at law, the attachment of defend-

ant 's property in that action ; the failure of defend-

ant therein to defend and its making default there-

in; the demurring by both plaintiff and defendant

to the complaint in intervention, and the purpose on

the part of plaintiff therein to secure unto itself

complete and absolute title to the railroad property

through judgment and execution are all acts, either

singly or together, strictly within the legal rights of

the parties and impute no fraud or conspiracy.

Fourth.

The insolvency on the part of the Railiimy Com-

pany does not give the Government any priority or

privilege over the attachment lien.

It is alleged in paragraph IX of the bill that

the Railway Company is insolvent, bringing it with-

in the provisions of the fourth subdivision of Sec-

tion 753 of the Code of Civil Procedure of Alaska

relating to receivership proceedings; and the
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appointment of a receiver 'Ho administer its busi-

ness and affairs" until discharged by the court was

prayed for. This does not appear in the record to

have been urged in the trial court.

Even had such a receiver been appointed, the

receiver would have taken the property subject to

the lien of prior attachment.

No receiver, however, was appointed and no

error is assigned by the Government on account of

the denial of its prayer for the appointment of a

receiver. Under Rule 12 of this court, we assume

such error, if any, will be disregarded.

The Government complains that it is unable to

collect the license for the back years because of the

attachm_ent levied against the railroad property

and because of the insolvency of the Railway Com-

pany; it asserts that its claim is prior and superior

to the attachment, and while it cites no statute

giving it any priority or superiority over private

creditors for the satisfaction of its demands founded

upon any general prerogative belonging to it in its

sovereign capacity, it urges (page 17 of its brief)

that Section 3466 R. S. U. S. may be controlling in

this respect.
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Section 3466 provides four classes of cases in

which the Government's claims have priority, name-

''First, cases where the estate and effects of any
deceased debtor in the hands of his executors or ad-
ministrators are insufficient to pa}^ his debts. Sec-
ondly, cases where the debtor not having propert}^

sufficient to pay all his just debts, has made volun-
tary assignment thereof for the benefit of his cred-

itors. Thirdl.y, cases wdiere the estate and effects

of an absconding, concealed or absent debtor have
been attached by process of law. And fourthly,

cases where the debtor has committed a legal act of
bankruptcy/^

U. S. V. Canal Bank, supra.

The Railway Company, in this case, is not a

deceased debtor, has not made a voluntary assign-

ment, is not an absconding , concealed or al)sent

debtor, and, as a railroad corporation, is not within

the provisions of the bankruptcy act and cannot

therefore commit a legal act of bankruptcy.

Further, it has been held, in construing Section

3466 U. S. R. S., that where, under the local laAV,

an attachment is for the exclusive benefit of the

attaching creditor, the creditor holds the property

free of any claim of the United States.

U. S. V. Wilkinson, Fed. Cas. No. 16695.
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We submit:

First. That the Government's remedy against

the Railway Company for its failure to apply for,

obtain and pay the license required by statute is

confined to a criminal action and that no civil action

lies therefor.

Second. That the license prescribed by statute,

even though due, does not constitute a lien upon the

Railway Company's property, equitable or other-

wise.

Third. That the bill of complaint contains no

allegations of fact from which fraud or conspiracy

can be imputed to impair the priority of the lien of

the attachment complained of.

Fourth. That the insolvency on the part of the

Railway Company does not impair the priority of

the lien of the attachment complained of.

Fifth. Therefore the decree of the lower court

should be in all things affirmed.

Respectfully submitted,

WILLIAM H. GORHAM,

Solicitor for Northwestern Development Company,

one of the above-named appellees.
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

WILLIAM FEAZER NEWBEEY,
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vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-
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LANE C. GILLIAM, W. H. TAYLOR and
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Messrs. BELDEN & LOSEY and GRAVES,
KIZER & GRAVES, Old National Bank Build-

ing, Spokane, Washington,
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Mr. H. M. STEPHENS, Peyton Block, Spokane,

Washington,
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Solicitors for J. Monaghan, Defendant. [2*]

*Piage-number appearing at foot of page of original certified Eecord.
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In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

WILLIAM FRASER NEWBERY,
Plaintiff,

vs.

MRS. CLARA WILKERSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of the B. C. VAN
HOUTEN, Deceased; J. MONOGHAN,
LANE C. GILLIAM, W. H. TAYLOR and

J. F. McEWEN,
Defendants.

Complaint.

Conies now the plaintiff by leave of Court first had

and obtained and for cause of action against the de-

fendants, alleges:

1. That plaintiff is now and was at all the times

hereinafter mentioned a citizen of the United States

and of the State of Utah, and that the amount in-

volved herein is in excess of Two Thousand Dollars

;

that he is the son and only surviving heir at law of

said Pauline B. NeWbery, deceased, and is the

brother and only heir at law of Laura Isabel New-

bery, deceased.

2. That the defendants, Mrs. Clara Wilkerson,

Eugene Van Houten, J. Monaghan, and W. H. Tay-

lor, are citizens of the United States and residents

of the iState of Washington; that the defendant.

Lane C. Gilliam, is a citizen of the United States and

resident of the State of California.
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3. That the defendant, Mrs. Clara Wilkerson,

was the wife of B. C. Van Houten, deceased, and is

now the administratrix of the estate of B. C. Van
Houten, deceased. That the defendant, Eugene Van
Houten, is the son of B. C. Van Houten [3] and

Clara Wilkerson, are the only heirs at law of the es-

tate of B. C. Van Houten, deceased.

4. That said Pauline B. Newbery, deceased, is the

mother of plaintiff herein ; that she died intestate in

the City of Spokane Falls, State of Washington, on

or about the 4th day of August, 1890 ; that the plain-

tiff and Laura Isabel Newbery, and her surviving

husband, A. A. Newbery, were the only heirs at law

of said Pauline B. Newbery, deceased, and that since

the death of said Pauline B. Newbery, and during

her minority said Laura Isabel Newbery died intes-

tate in the City of Spokane, State of Washington,

and that plaintiff is the only heir at law of the estate

of said Laura Isabel Newbery, deceased.

5. That on or about the 29th day of January,

1891, said B. C. Van Houten was appointed guardian

of the estate of plaintiff and of said Laura Isabel

Newbery, minors, and that by order of his appoint-

ment said B. C. Van Houten was required to execute

a bond unto the State of Washington in the penal

sum of $40,000.00 conditioned for the faithful dis-

charge of his duties as guardian of plaintiff and said

Laura Isabel Newbery, minors. That thereafter

said B. C. Van Houten and the defendants, J. Mona-

ghan. Lane C. Gilliam, W. H. Taylor and J. F. Mc-

Ewen, did, in compliance with said order of said

Court, execute unto said State of Washington and
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for the benefit of plaintiff and said Laura Isabel

Newbery, a bond as required by law in the penal sum

of $40,000.00, a copy of which said bond is hereto

annexed marked Exhibit ''A" and made a part

hereof the same as though set out here in full.

6. That as shown by the records of the Superior

Court of Spokane County, Washington, there came

into the hands of said B. C. Van Houten, after his

appointment and qualification as guardian of the

estate of plaintiff and Laura Isabel Newbery, [4]

the sum of $33,400.00 in cash. That said moneys

were received by said B. C. Van Houten as shown by

the records of the Superior Court of Spokane

County, on or about the 29th day of May, 1891, from

the sale of certain real property belonging to the

estate of Pauline B. Newbery, deceased.

7. That said B. C. Van Houten did during his

lifetime faik^ to account to the Superior Court of

Spokane County, Washington, for said moneys or to

the plaintiff herein or to his said sister, Laura Isabel

Newbery, or to anyone in behalf of plaintiff and

said Laura Isabel Newbery. That said B. C. Van
Houten did at all times utterly fail and refuse to

discharge his duties as guardian of said monors, and

that at no time did he ever file a report with the

Superior Court of Spokane County, Washington, as

required by law, or at all, and that plaintiff, nor has

anyone on behalf of plaintiff, ever received any part

or portion of said moneys belonging to plaintiff or

to said Laura Isabel Newbery, deceased.

8. That at the time said B. C. Van Houten was

appointed guardian of plaintiff's estate, plaintiff was
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of tender years, to wit, of the age of five years, and

that he had no knowledge of said proceedings, that

he was never informed of same or of the fact that his

said mother, Pauline B. Newbery, died possessed of

any estate whatsoever, and that he did not know he

was entitled to any moneys or estate as an heir of his

said mother, until on or about the 16th day of Novem-

ber, 1909, when for the first time he learned that his

said mother died intestate and left to plaintiff and to

his monor sister, Laura Isabel Newbery, the moneys

and estate hereinbefore mentioned.

9. That at the age of fifteen years plaintiff left

said town of Spokane Falls and at or about said time

enlisted in the United States Navy and has never

since said time resided in said City of Spokane,

County of Spokane, State of Washington. [5]

That he had no knowledge" of any of said proceed-

ings hereinabove mentioned, or means of knowledge

of same.

10. That by reason of the facts hereinbefore al-

leged and by reason of the breach of the conditions

of the bond of said B. C. Van Houten, plaintiff has

been damaged in the sum of $33,400.00, and that he is

entitled to an accounting from the personal repre-

sentatives of the estate of said B. C. Van Houten,

deceased, and to recover from said estate and the

heirs thereof, said Clara Wilkerson and Eugene Van
Houten, and from said J. Monaghan, Lane C. Gil-

liam, W. H. Taylor and J. F. McEwen, as sureties

upon the bond of said B. C. Van Houten, deceased,

the principal sum of $33,400.00 together with interest

thereon at the legal rate from the 29th day of May,
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1891, until paid.

WHEREFORE plaintiff prays that he may have

judgment against the defendants, Mrs. Clara Wil-

kerson and Eugene Van Houten, heirs at law of the

estate of B. C. Van Houten, deceased, and against

said J. Monaghan, Lane C. Gilliam, W. H. Taylor

and J. F. McEwen, sureties upon the bond of said

B. C. Van Houten, and each of them, jointly and

severally, for the principal sum of $33,400.00, to-

gether with interest thereon at the legal rate from

the 29th day of May, 1891, until paid, and for such

other and further relief herein as may seem to the

Court just and right.

(Signed) BELDEN & LOSEY,
Attorneys for Plaintiff. [6]

State of Washington,

County of Spokane,—ss.

W. G. Losey, being first duly sworn, on oath de-

poses and says : That he is one of the attorneys for

the plaintiff in the above-entitled action, and makes

this affidavit for the reason and on the ground that

said plaintiff is a nonresident of the State of Wash-

ington, and is not present to make same ; that he has

read the above and foregoing complaint, knows the

contents thereof, and that the same is true as he

verily believes.

(Signed) W. C. LOSEY.

Sulbscribed and sworn to before me this 31st day of

January, A. D. 1910.

[Seal] E. H. BELDEN, (Signed)

Notary Public in and for the State of Washington,

Residing at Spokane, Washington. [7]
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Plaintiff's Exhibit "A" [to Complaint].

State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spohame

Falls.

In the Matter of the Application of A. A. NEW-
BERY for the Appointment of a Guardian of

the Estate of LAURA ISABEL NEWBERY
and WILLIAM FRAZER NEWBERRY,
Minor Heirs of PAULINE B.NEWBERRY,
Deceased.

Be it known by these presents, that we, B. C. Van
Houten as principal, and J. Monaghan, Lane C. Gil-

liam, W. U. Taylor, J. E. McEwen, as sureties are

held and firmly bound unto the State of Washington

in the sum of Forty Thousand Dollars, for the pay-

ment of which well and truly to be made we bind our-

selves, our heirs, executors and administrators

jointly and severally firmly by these presents.

Signed with our hands and sealed with our seals

this 29th day of January, A. D. 1891.

The Condition of this obligation is such that if the

above bounden B. C. Van Houten who has been ap-

pointed guardian of the estate of Laura Isabel New-

berry and William Frazer Newberry, minor heirs

of Pauline B. Newberry, deceased, shall faithfully

discharge the office and trust of such guardian ac-

cording to law, and shall render a fair and just

account of his said guardianship to the Superior

Court of the County of Spokane in the State of

Washington from time to time as he shall thereto
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be required by said Court, and comply with all orders

of said Court, lawfully made, relative to the goods,

chattels, and moneys of such minors, and renders and

pay to such minors all moneys, goods and chattels,

title papers and effects which may come into the

hands or possession of such guardian belonging to

such minors, when such minors shall thereto be en-

titled, or to any subsequent guardian, should [8]

such Court so direct, this obligation shall be void, or

otherwise to remain in full force and virtue, which

bond shall be for the use of such minors and shall not

become void upon the first recovery, but may be put

in suit from time to time against all or any one or

more of the obligors, in the name and (for) the use

and benefit of any person entitled by a breach

thereof, until the whole penalty shall be recovered

thereon.

B. C. VAN HOUTEN.
J. MONAGHAN.
LANE C. GILLIAM.
W. H. TAYLOR.
J. F. McEWEN.

State of Washington,

County of Spokane,—ss.

J. Monaghan, Lane C. Gilliam, W. H. Taylor, J.

F. McEwen, being each severally duly sworn each

for himself and not for one for the other on oath de-

poses and says, I am a resident of Spokane County

in the State of Washington, and am not an attorney

or counsellor at law. Clerk of the Superior Court,

sheriff or other officer of said Court. I am worth the

sum of Twenty Thousand Dollars ($20,000) over and
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above my just debts and liaibilities and exclusive of

property exempt from execution.

J. MONAGHAN.
LANE C. GILLIAM.
W. H. TAYLOR.
J. F. McEWEN.

Subscribed and sworn to before me this 31st day

of Jan., 1891.

[Seal] F. K. McBROOM,
Notary Public Residing at Spokane Falls, Wash.

Approved Feb. 7, 1891.

MILLARD T. HARTSON.

Subscribed and sworn to before me this 29th day

of January, 1891.

Notary Public Residing at Spokane Falls, Wash.

State of Washington,

County of Spokane,—^ss.

I, B. C. Van Hout^n, being first duly sworn, on my
oath depose and say I am a resident and citizen of

Spokane County in the State of Washington, of law-

ful age, and I am not a judicial officer nor person of

unsound mind nor have I ever been convicted of a

felony or a misdemeanor involving moral turpitude,

I am a competent and qualified person under the law

to be a guardian of the estate of Laura Isabel New-

berry and William Eraser Newberry. I will per-

form the duties of such office and trust to the best

of my knowledge and ability, so help me God.

B. C. VAN HOUTEN.



10 William Fraser Newhery

Subscribed and sworn to before me this 29tb day

of January, 1891.

WALTER H. MAEINER,
Notary Public Residing at Spokane Falls, Wash.

Filed Feby. 7th, 1891. Recorded in the Records of

said Court in Book 1 of Bonds on page 438, Febru-

ary 9, 1891. J. M. Armstrong, Clerk of Said Court,

Milliard T. Hartson, Dep.

[Endorsement] : Original Complaint. Filed in

the U. S. Circuit Court for the Eastern Dist. of

Washington, Feb. 2d, 1910. Frank C. Nash, Clerk.

[9]

In the Circuit Court of tlie United States, for the

District of Washington, Eastern Division.

IN EQUITY.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased; and J. MONAOHAN,

Defendants.

Motion [for Leave to File Second Amended
Complaint].

Comes now the plaintiff in the above-entitled ac-

tion and submits herewith a copy of his proposed

second amended complaint, and moves the Court for

an order permitting him to file the original thereof

with the Clerk of this Court.
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This motion is made for the reason that plaintiff

desires to amend his complaint herein so as to make
same conform to the requirements of a Bill in

Equity, and for the further reason that the relief

prayed for in said amended complaint is equitable in

nature and that the form of said complaint does not

comply with the requirements of the practice upon

the Equity side of this Court.

(Signed) BELDEN & LOSEY,
Attorneys for Plaintiff. [11]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1441.

WILLIAM FEASER NEWBERRY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN HOU-
TEN, Deceased, and J. MONAGHAN,

Defendants.

Order [Permitting Filing of Second Amended

Complaint].

Now, on this 25th day of Apeil, 1910, this matter

came regularly on for hearing upon motion of at-

torneys for plaintiff for permission to file their

second amended complaint herein and to have said

cause docketed upon the equity side of this court, the
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Court having heard the argument of counsel for both

plaintiff and defendants, and being fully advised in

the premises.

IT IS HEREBY ORDEEED, that said motion be

and the same is hereby granted, and said plaintiff

is given leave to file his second amended complaint

herein, and the clerk of this Court is hereby ordered

and directed to docket said cause upon the equity

side of this court, to which order counsel for the de-

fendant Monaghan excepts and exception is allowed

;

and counsel for defendants Clara Wilkinson and

Eugene Van Houten duly except and exception is also

allowed to said defendants.

Done in open court and dated this 27th day of

April, 1911.

(Signed) EDWARD WHITSOX,
Judge. [12]

[Endorsements] : Copy of within received this

April 26th, 1910.

(Signed) H. M. STEPHENS,
Of Counsel for Defendants.

Order Allowing Plaintiff to File Second Amended

Complaint. Filed in the U. S. Circuit Court for

the Eastern District of Washington, April 27, 1910.

Frank C. Nash, Clerk. [13]
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In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

m EQUITY.

WILLIA^I FEASER NEWBERY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN HOU-
TEN, Deceased, and J. MONAGHAN,

Defendants.

Second Amended Complaint.

To the Honorable EDWARD WHITSON, Judge of

the Circuit Court of the United States, for the

District of Washington, Eastern Division:

William Eraser Newbery, a citizen of the State of

Utah, residing at the City of Salt Lake, in said State,

brings this his Bill of Complaint against Mrs. Clara

Wilkinson, administratrix of the estate of B. C. Van
Houten, deceased, Eugene Van Houten, one of the

heirs of the estate of B. C. Van Houten, deceased,

and J. Monaghan, citizens and inhabitants of the

State of Washington, District of Washington, de-

fendants. And therefore your orator complains and

says:

1. That plaintiff is now and was at aU the times

hereinafter mentioned a citizen of the United States

and of the State of LTtah, and that the amoimt in-

volved herein is in excess of Two Thousand Dollars

;
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that he is the son and only surviving heir at law of

said Pauline B. Newbeiy, deceased, and is the

brother and only heir at law of Laura Isabel New-

bery, deceased. [14]

2. That the defendants, Mrs. Clara Wilkinson,

Eugene Van Houten, and J. Monaghan, are citizens

of the United States and residents of the State of

Washington.

3. That the defendant, Mrs. Clara Wilkinson,

was the wife of B. C. Van Houten, deceased, and is

now the administratrix of the estate of B. C. Van
Houten, deceased. That the defendant, Eugene Van
Houten, is the son of B. C. Van Houten, deceased,

and that the defendants Eugene Van Houten and

Clara Wilkinson, are the only heirs at law of the es-

tate of B. C. Van Houten, deceased.

4. That said Pauline B. Newbery, deceased, is

the mother of plaintiff herein ; that she died intestate

in the City of Spokane Falls, State of Washington,

on or about the 4th day of August, 1890; that the

plaintiff and Laura Isabel Newbery, and her sur-

viving husband, A. A. Newbery, were the only heirs

at law of said Pauline B. Newbery, deceased, and

that since the death of said Pauline B. Newbery,

and during her minority said Laura Isabel New-

bery, died intestate in the City of Spokane, State

of Washington, and that plaintiff is the only heir

at law of the estate of said Laura Isabel Newbery,

deceased.

5. That on or about the 29th day of January,

1891, said B. C. Van Houten was appointed guardian

of the estate of plaintiff and of said Laura Isabel
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Newbery, minors, and that by order of his appoint-

ment said B. C. Van Houten was required to exe-

cute a bond unto the State of Washington in the

penal sum of $40,000.00 conditioned for the faithful

discharge of his duties as guardian of plaintiff and

said Laura Isabel Newbery, minors. That there-

after said B. C. Van Houten and the defendant, J.

Monaghan, in compliance with said order of said

Court, did execute unto said State of Washington,

and [15] for the benefit of plaintiff and said

Laura Isabel Newbery, a bond as required by law in

the penal sum of $40,000.00, a copy of which said

bond is hereto annexed marked Exhibit ''A" and

made a part hereof the same as though set out herein

in fuU.

6. That after the appointment of said B. C. Van
Houten as guardian of plaintiff's estate, there came

into his hands and under his control and management

the following real property, to wit

:

Block 1 in Brown's Addition to Spokane Falls;

Block 100 of Second Addition to Railroad Addi-

tion; to Spokane Falls (now Spokane)

Washington

;

Section 1, Township 26, North Range 42, E. W.
M., Spokane County, Washington;

aU of which said property above described was the

community property of A. A. Newbery, and Pauline

B. Newbery, deceased ; that thereafter such proceed-

ings were had in the Superior Court of Spokane

County, Washington, in the case of A. A. Newbery,

vs. Laura Isabel Newbery and others, being case

No. 1298 of the records in the office of the Clerk of
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the Superior Court of Spokane County, Washing-

ton; that all of said property above described was

ordered to be sold by a referee appointed by said

Court; that said referee in pursuance of the order

of said Court, duly and regularly offered said prop-

erty for sale, and the same was sold to one J. F.

McEwen, for the sum of $66,800.00 ; that on the 29th

day of May, 1891, said B. C. Van Houten made exe-

cuted and delivered to said referee his receipt for

the sum of $33,400.00 in cash, being that part of the

proceeds of the sale of said property belonging to

the plaintiff and to said Laura Isabel Newbery as

the monor heirs of said Pauline B. Newbery, de-

ceased.

7. That said sum of $33,400.00 came into the

hands of said B. C. Van Houten as guardian of the

plaintiff herein and [16] his minor sister, Laura

Isabel Newbery, and as such guardian he has at all

times failed to account faithfully for the proceeds

of such sale, according to law, in this, that he failed,

refused and neglected to reinvest said sum of money

as required by law, and neither he nor anyone for

him has ever at any time accounted for said sum to

the Superior Court of Spokane County, Washing-

ton, nor has he paid over said sum to either said

Laura Isabel Newberry, deceased, or to this plaintiff,

or to any person entitled to receive said sum on be-

half of said minors.

8. That at the time said B. C. Van Houten was

appointed guardian of plaintiff's estate, and said

sale above mentioned was made and said moneys re-

ceived, plaintiff was of tender years, to wit, of the



vs. Clara Wilkinson et al. 17

age of five years, and that he had no knowledge of

said proceedings and that he never was informed of

the same, or of the fact that his said mother, Pauline

B. Newbery, died possessed of any estate whatso-

ever, and that at no time did he know, or did he have

any means of knowing, that he was entitled to any

moneys as heir of the estate of his said mother, until

on or about the 16th day of November, 1909, when

for the first time he learned that his said mother

died intestate and left to the plaintiff and to his

minor sister, Laura Isabel Newbery, the moneys and

estate hereinbefore mentioned; that the first knowl-

edge or intimation this plaintiff had that his said

mother died possessed of the estate aforesaid, was

gained in the following manner, to wit, that on or

about the 10th day of November, 1909, this plaintiff

received a certain quitclaim deed to certain real es-

tate situated in Spokane County, together with a

letter from his said father, A. A. Newberry, request-

ing plaintiff to sign said quitclaim deed for the pur-

pose of clearing the title to [17] said lands

therein mentioned, and that plaintiff was informed

by said letter, that said lands were a part or portion

of the estate of his deceased mother, Pauline B. New-

bery; that immediately upon receipt of said deed

this plaintiff took the same to his legal advisers in

Salt Lake City, Utah, who caused investigation to

be made, and that plaintiff was for the first time in-

formed of his rights by his attorneys herein on or

about the 16th day of November, 1909.

9. That shortly after plaintiff attained the age

of fourteen years he left said Town and City of Spo-
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kane, Washiw^on, and on or about the 15th day of
April, 1901, enlisted in the United States Navy at
Brooklyn Navy Yard in the State of New York, and
was thereafter continually in the United States
Naval Service and was at all times away from said
Town and City of Spokane during his said term of
service in said navy; that plaintiff received his dis-

charge on or about the 7th day of September, 1908,
and shortly thereafter became a resident of Salt Lake
City, Utah, and has at all times since said date re-

sided in said State of Utah.

10. That by reason of the facts hereinbefore al-

leged, the plaintiff has lost his entire estate and in-

heritance from his said mother, and particularly
said sum of $33,400.00, and that he is entitled to an
accounting from the personal representatives of the
estate of B. C. Van Houten, deceased, and to recover
from said estate and the heirs thereof and from said
J. Monaghan as surety upon the bond of said B. C.
Van Houten, said principal sum of $33,400.00, to-

gether with interest thereon at the legal rate from
the 29th day of May, 1891, until paid, and for such
other sum or sums as may be found due to the plain-

tiff herein upon an accounting being had in said es-

tate. [18]

To the end, therefore, that your orator may have
that relief which he can only obtain in a Court of
Equity and that the said defendants may answer the

premises, but not upon oath or affirmation, an an-
swer under oath being hereby expressly waived by
your orator, he now prays the Court that the personal

representatives of said B. C. Van Houten, deceased,
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and said J. Monaghan, one of his said bondsmen, be

required to render unto this Court and unto hime

an accounting for any and all property that may
have come into the hands or under the control of

said B. C. Van Houten during his lifetime as

guardian of plaintiff herein and his said minor sister,

Laura Isabel Newbery, deceased, and particularly

that said defendants be required to account for said

principal sum of $33,400.00, heretofore mentioned,

together with the interest thereon at the legal rate

from the 29th day of May, 1891, until paid, and that

your orator may have such further or other relief

in the premises as the nature of the circumstances

of the case may require; and your orator will ever

pray.

BELDEN & LOSEY,
Attorneys for Plaintiff.

State of Washington,

County of Spokane,—^ss.

W. C. Losey, being first duly sworn on oath, de-

poses and says ; That he is one of the attorneys for

the plaintiff in the above-entitled action, and makes

this affidavit for the reason and on the ground that

said plaintiff is a nonresident of the State of Wash-

ington, and is not present to make same ; that he has

read the above and foregoing complaint, knows the

contents thereof, and that the same is true as he

verily believes.

W. C. LOSEY.
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Subscribed and sworn to before me this 30th day of

March, 1910.

Notary Public in and for the State of Wash,, Resid-

ing at Spokane. [19]

Plaintiff's Exhibit '*A" [to Second Amended
Complaint].

State of Washington,

County of Spokane,—ss.

In tJie Superior Court, Holding Terms at Spokane

Falls.

In the Matter of the Application of A. A. NEW-
BERY for the Appointment of a Guardian of

the Estate of LAURA ISABEL NEWBERY
and WILLIAM FRASER NEWBERY,
Minor Heirs of PAULINE D. NEWBERY,
Deceased.

Be it known by these presents, that we, B. C. Van
Houten as principal, and J. Monaghan, Lane C.

Gilliam, W. U. Taylor, J. F. McEwen, as sureties

are held and firmly bound unto the State of Wash-

ington in the sum of Forty Thousand Dollars, for

the payment of which well and truly to be made we

bind ourselves, our heirs, executors and administra-

tors jointly and severally firmly by these presents.

Signed with our hands and sealed with our seals

this 29th day of January, A. D. 1891.

The condition of this obligation is such that if the

above bounden B. C. Van Houten who has been ap-

pointed guardian of the estate of Laura Isabel New-

berry and WiUiam Fraser Newberry, minor heirs of
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Pauline B. Newberry, deceased, shall faithfully dis-

charge the office and trust of such guardian accord-

ing to law, and shall render a fair and just account

of his said guardianship to the Superior Court of

the County of Spokane in the State of Washington

from time to time as he shall thereto be required

by said Court, and comply with all orders of said

Court, lawfully made, relative to the goods, chat-

tels, and moneys of such minors, and renders and

pay to such minors all moneys, goods and chattels,

title papers and effects which may come into the

hands or possession of such guardian belonging to

such minors, when such minors shall thereto be en-

titled or to any subsequent guardian, should such

Court so direct, this obligation shall be void, or other-

wise to remain in full force and virtue, which bond

shall be for the use of such minors and shall not be-

come void upon the first recovery, but may be put

in suit from [20] time to time against all, or

any one or more of the obligors, in the name and

(for) the use and benefit of any person entitled by a

breach thereof, until the whole penalty shall be re-

covered thereon.

B. C. VAN HOUTEN.
J. MONAGHAN.
LANE C. GILLIAM.
W. H. TAYLOR.

^

J. F. McEWEN.
J

State of Washington,

County of Spokane,—ss.

J. Monaghan, Lane C. Gilliam, W. H. Taylor, J.

F. McEwen, being each severally duly sworn each
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for himself and not one for the other, on oath de-

poses and says : I am a resident of Spokane County

in the State of Washington, and am not an attorney

or counsellor at law, Clerk of the Superior Court,

sheriff or other officer of said Court. I am worth

the sum of Twenty Thousand Dollars ($20,000) over

and above my just debts and liabilities and exclu-

sive of property exempt from execution.

J. MONAGHAN.
:

LANE C. GILLIAM.
W. H. TAYLOR.
J. F. McEWEN.

Subscribed and sworn to before me this 31st day

of Jan., 1891.

[Seal] F. E. McBROOM,
Notary Public, Residing at Spokane Falls, Wash.

Approved Feb. 7, 1891.

MILLARD T. HARTSON.

Subscribed and sworn to before me this 29th day

of January, 1891.

Notary Public Residing at Spokane Falls, Wash.

State of Washington,

County of Spokane,—ss.

I, B. C. Van Houten, being first duly sworn, on my
oath depose and say: I am a resident and citizen of

Spokane County in the State of Washington, of law-

ful age, and I am not a judicial officer nor person of

unsound mind nor have I ever been convicted of a

felony or a misdemeanor involving moral turpitude.

I am a competent and qualified person under the



vs. Clara Wilkinson et al. 23

law to be a guardian of the estate of Laura Isabel

Newbery and William Fraser Newberry. I wiU
perform the duties of such office and trust to the

best of my knowledge and ability so help me God.

B. C. VAN HOUTEN.
Subscribed and sworn to before me this 29th day

of January, 1891.

WALTER H. MARINER,
Notary Public Residing at Spokane Palls, Wash.

Piled Peby. 7th, 1891; recorded in the Records

of said Court in Book 1 of Bonds on page 438, Pebru-

ary 9, 1891. J. M. Armstrong, Clerk of said Court,

Millard T. Hartson, Dep.

;[Endorsement] : Motion to Amend, and Second

Amended Complaint. Piled in the U. S. Circuit

Court, Eastern Dist. of Washington. Apr. 1, 1910.

Prank C. Nash, Clerk.

Received copy April 1st, 1910.

R. P. QUINN,
Atty. for Monaghan.

H. M. STEPHENS,
Atty. for -. [21]
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In the Circuit Court of the United States, for the

District of Washington, Eastern Division,

IN EQUITY—No. .

WILLIAM FRASER NEWBERRY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN HOU-
TEN, Deceased, and J. MONOGHAN,

Defendants.

Separate Demurrer of Eugene Van Houten, a Minor,

to the Bill of Complaint of the Complainant

Herein, Labeled "Second Amended Complaint."

Comes now the defendant, Eugene Van Houten, a

minor, by his general guardian (his mother), Clara

Wilkinson, and not waiving his Special Appearance

and Motion to Quash the Service of Summons and

Complaint, herein, and reserving and continuing his

said special appearance and all rights obtained,

given or granted or acquired thereunder, and sub-

ject thereto, appears specially for the purpose of

this demurrer only, and objects to the jurisdiction of

this court, and especially objects to the jurisdiction

of the equity side or branch of this court, for the

reason and upon the ground that this action has not

been properly, or at all brought in or upon the equity

side of this court, and this appearance upon the part

of this defendant being for the purpose of prevent-
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ing a default and decree pro confesso herein, and this

special appearance is made for the purpose of ob-

jecting to and protesting against the jurisdiction of

this court, and this defendant, by protestation, not

confessing all or any of the matters or things in said

Bill of Complaint contained to be true in such

manner and form as the same are therein set forth

and alleged, doth demur in this, his special appear-

ance in this action to said bill.

And for cause of demurrer this defendant showeth:

[22]

I.

That it appears by the complainant's own show-

ing by the said Bill that he is not entitled to the

relief prayed for by his bill against this defendant.

II.

That it appears by the complainant's own show-

ing by said Bill that the complainant is not entitled

to any equitable relief herein, and said Bill of Com-

plaint does not show any equity in the complainant

or that the complainant is entitled to any equitable

relief.

III.

That it appears by the complainant's own show-

ing by said Bill that the complainant is guilty of

laches herein.

IV.

That it appears by the complainant's own show-

ing by said Bill that the alleged cause of action, if

any the complainant ever had, is barred by the stat-

ute of limitations and that his alleged cause of ac-

tion was not commenced within the time limited by
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law, to wit, within three years after his alleged cause

of action arose, nor within three years after com-

plainant became of legal age.

V.

That it appears by the complainant's own show-

ing by said Bill that he did not present his claim

to the administratrix of the estate of B. C. Van
Houten, within one y^ar after the publication of

notice to creditors, or within one year after publica-

tion of notice to the creditors of B. C. Van Houten,

deceased, that they must present their claims.

VI.

That it appears by the complainant's own show-

ing by said Bill that he is not entitled to the relief

prayed for therein against this defendant, because

the said claim is barred by the statute of limitations,

that is, the statute limiting or within which claims

shall be presented against the estates of deceased

persons, to wit, within one year after the publica-

tion of notice [23] to creditors.

VII.

That it appears by the complainant's own show-

ing by said Bill that he is not entitled to the relief

prayed for against this defendant, for the reason

that it is not shown in or by said bill the exact date

of the death of said B. C. Van Houten, or the date

when the notice to creditors was published, and it

is necessary for the complainant to show the exact

date when complainant became of age, and the date

of the death of said B. C. Van Houten, and the date

when notice to creditors was published in the matter

of the estate of B. C. Van Houten, deceased, and a
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statement as to whether or not complainant pre-

sented his claim to the administratrix of said estate

of B. C. Van Houten, deceased, within one year

after the date of publication of notice to creditors,

and to show whether or not the said estate of B. 0.

Van Houten, deceased, has been finally closed and

wound up, or if the matter of the settlement of said

estate is still pending, and if still pending to show

wherein and how this court has jurisdiction with

Raid probate proceedings still pending.

VIII.

That it appears by the complainant's own show-

ing by said Bill that he is not entitled to the relief

prayed for herein because he has not set forth or

shown the matters and things set forth and referred

to in the last preceding paragraph.

IX.

That it appears by the complainant's own show-

ing in and by said Bill that he is not entitled to the

relief prayed for against this defendant for the rea-

son that he has not set forth the facts or circum-

stances, or shown how or in what manner he is ex-

cused from or failed to ascertain and know of his

alleged cause of action, if any he had prior to the

date which he alleges that he first learned thereof,

to wit, November 16, 1909.

X.

That it appears by the complainant's own show-

ing by said bill that he is not entitled to the reUef

prayed for against this [24] defendant, for the

reason that he has not set forth or shown therein

that the estate of his mother was solvent and that
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the property in which complainant had an interest

and described in his bill of complaint was not neces-

sary for the payment of community debts of his

mother and father.

WHEEEFORE, and for divers other good causes

of demurrer appearing on the said bill, this defend-

ant demurs thereto. And he prays judgment of this

Honorable Court whether he shall be compelled to

make any answer to said bill, and he humbly prays

to be hence dismissed with his reasonable costs in

this behalf sustained.

(Signed) H. M. STEPHENS,
Solicitor for Eugene Van Houten, a Minor, and for

His Guardian.

State of Washington,

County of Spokane,—ss.

I, H. M. Stephens, solicitor for the defendant,

Eugene Van Houten, a minor, and for his guardian,

do hereby certify, that the foregoing demurrer, in

my opinion, is well founded in point of law.

(Signed) H. M. STEPHENS,
Solicitor and Counsel for Defendant, Eugene Van

Houten, a Minor, and for His Guardian. [25]

State of Washington,

County of Spokane,—ss.

H. M. Stephens, being first duly sworn, upon oath

deposes and says : That he is solicitor for the above-

named defendant, Eugene Van Houten, a minor, and

for his guardian, and makes this affidavit for and

on behalf of said defendant for the reason that said

minor defendant, and said guardian, are each absent

from the District in which this case is pending and
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are nonresidents of such district. That the forego-

ing demurrer is not interposed for delay.

(Signed) H. M. STEPHENS.

Subscribed and sworn to before me this 30th day

of April, A. D. 1910.

(Signed) E. M. ALLEN,
Notary Public in and for the State of Washington,

Eesiding at Spokane, Wash.

[Endorsement] : Separate Demurrer of Eugene

Van Houten to Second Amended Complaint. Filed

in the U. S. Circuit Court, Eastern Dist. of Wash-

ington, May 1, 1910. Frank C. Nash, Clerk.

Service of within demurrer admitted at Spokane,

Wash., Apr. 30, 1910, by receipt of copy.

[Seal] (Signed) BELDEN & LOSEY,
Attorneys for Complainant. [26]

In the Circuit Court of the United States for the Dis-

trict of Washington, Eastern Division.

IX EQUITY—No. .

WILLIAM ERASER NEWBERRY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of the

Estate of B. C. VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONOOHAN,
Defendants.
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Separate Demurrer of Mrs. Clara Wilkinson, Ad-

ministratrix of the Estate of B. C. Van Houten,

Deceased, to the Bill of Complaint of the Com-

plainant Herein, Labeled "Second Amended
Complaint."

This defendant, Clara Wilkinson, as administra-

trix of the estate of B. C. Van Houten, deceased,

appears specially for the purpose of this demurrer

only, and objects to the jurisdiction of this court,

and especially objects to the jurisdiction of the

equity side or branch of this court, for the reason

and upon the ground that this action has not been

properly, or at all brought in or upon the equity

side of this court, and this appearance upon the

part of this defendant being for the purpose of pre-

venting a default and decree pro confesso herein,

and this special appearance is made for the purpose

of objecting to and protesting against the jurisdic-

tion of this court, and this defendant, by protesta-

tion, not confessing all or any of the matters or

things in said Bill of Complaint contained to be true

in such manner and form as the same are therein

set forth and alleged, "doth demur in this, her

special appearance in this action to said Bill.

And for cause of demurrer this defendant showeth

:

I.

That it appears by the complainant's own show-

ing by the said Bill, that he is not entitled to the

relief prayed for by his bill against this defendant.

[27]

II.

That it appears by the complainant's own show-
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ing by said Bill that the complainant is not entitled

to any equitable relief herein, and said Bill of Com-

plaint does not show any equity in the complainant

or that the complainant is entitled to any equitable

relief.

III.

That it appears by the complainant's own show-

ing by said Bill that the complainant is guilty of

laches herein.

IV.

That it appears by the complainant's own show-

ing by said Bill, that the alleged cause of action, if

any the complainant ever had, is barred by the stat-

ute of limitations and that his alleged cause of ac-

tion was not commenced within the time limited by

law, to wit, within three years after his alleged

cause of action arose, nor within three years after

complainant became of legal age.

V.

That it appears by the complainant's own show-

ing by said bill that he did not present his claim to

the administratrix of the estate of B. C. Van Houten,

within one year after the publication of notice to

creditors, or within one year after publication of

notice to the creditors of B. C. Van Houten, de-

ceased, that they must present their claims.

VI.

That it appears by the complainant's own show-

ing by said bill that he is not entitled to the relief

prayed for therein against this defendant, because

the said claim is barred by the statute of limitations,

that is, the statute limiting or within which claims
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shall be presented against the estates of deceased

persons, to wit, within one year after the publication

of notice to creditors.

VII.

That it appears by the complainant's own show-

ing by said bill that he is not entitled to the relief

prayed for against [28] this defendant, for the

reason that it is not shown in or by said bill the

exact date of the death of said B. C. Van Houten

or the date when the administration upon his estate

commenced, or the date when the notice to creditors

was published, and it is necessary for the complain-

ant to show the exact date when complainant became

of age, and the date of the death of said B. C. Van
Houten, and the date when notice to creditors was

published in the matter of said estate of B. C. Van
Houten, deceased, and a statement as to whether or

not complainant presented his claim to the adminis-

tratrix of said estate of B, C. Van Houten, deceased,

within one year after the date of publication of

notice to creditors, and to show whether or not the

said estate of B. C. Van Houten, deceased, has been

finally closed and wound up, or if the matter of the

settlement of said estate is still pending, and if still

pending to show wherein and how this court has

jurisdiction with said probate proceedings still

pending.

VIII.

That it appears by the complainant's own show-

ing by said bill that he is not entitled to the relief

prayed for herein, because he has not set forth or

shown the matters and things set forth and referred
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to in the last preceding paragraph.

IX.

That it appears by the complainant's own show-

ing in and by said bill that he is not entitled to the

relief prayed for against this defendant for the rea-

son that he has not set forth the facts or circum-

stances, or shown how or in what manner he is ex-

cused from or failed to ascertain and know of his

alleged cause of action, if any he had prior to the

date which he alleges that he first learned thereof, to

wit, November 16, 1909.

X.

That it appears by the complainant's own show-

ing by said bill that he is not entitled to the relief

prayed for against this defendant, for the reason

that he has not set forth or shown therein that the

estate of his mother was solvent and that the [29]

property in which complainant had an interest and

described in his bill of complaint was not necessary

for the payment of community debts of his mother

and father.

WHEREFORE, and for divers other good causes

of demurrer appearing on the said bill, this defend-

ant demurs thereto. And she prays judgment of

this Honorable Court whether she shall be compelled

to make any answer to said bill, and she humbly

prays to be hence dismissed wifn her reasonable

costs in this behalf sustained.

(Signed) H. M. STEPHENS,
Solicitor for Defendant, Clara M. Wilkinson, Ad-

ministratrix of the Estate of B. C. Van Houten,

Deceased.
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State of Washington,

County of Spokane,—ss.

I, H. M. Stephens, solicitor for the defendant,

Clara M. Wilkinson, as administratrix of the es-

tate of B. C. Van Houten, deceased, do hereby cer-

tify that the foregoing demurrer, in my opinion, is

well founded in point of law.

(Signed) H. M. STEPHENS,
Solicitor and Counsel for Defendant Clara Wilkin-

son, Administratrix of the Estate of B. C. Van
Houten, Deceased. [30]

State of Washington,

County of Spokane,—ss.

H. M. Stephens, being first duly sworn, upon oath

deposes and says : That he is solicitor for the above-

named defendant, Clara Wilkinson, administratrix

of the estate of B. C. Van Houten, deceased, and

makes this affidavit for and on her behalf for the

reason that she is absent from the district in which

this case is pending, and a nonresident of such dis-

trict. That the foregoing demurrer is not interposed

for delay.

(Signed) H. M. STEPHENS.

Subscribed and sworn to before me this 30th day

of April, A. D. 1910.

[Seal] (Signed) E. M. ALLEN,

Notary Public in and for the State of Washington,

Residing at Spokane, Wash.

[Endorsement] : Separate Demurrer of Mrs.

Clara Wilkinson, Administratrix to Second Amended

Complaint. Filed in the U. S. Circuit Court, East-
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ern Dist. of Washington. May 1, 1910. Frank C.

Nash, Clerk.

Service of within Demurrer admitted at Spokane,

Wash., April 30, 1910, by receipt of copy.

(Signed) BELDEN & LOSEY,
Attorneys for Complainant. [31]

In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

WILLIAM ERASER NEWBERY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of the

Heirs to the Estate of B. C. VAN HOUTEN,
Deceased, and J. MONAGHAN,

Defendants.

Demurrer [of James Monaghan to Amended
Complaint].

Now comes James Monaghan, one of the above-

named defendants, by his attorney, P. F. Quinn, and

demurs to the amended complaint herein, and for

grounds of demurrer says

:

1. That the Court has no jurisdiction of the sub-

ject matter set forth in said action.

2. That there is a misjoinder of causes of action.

3. That the cause of action, if any the plaintiff

had, accrued more than three years prior to the com-

mencement of the action, and was not commenced

within the time allowed by law.
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4. That the complaint does not state facts suffi-

cient to constitute a cause of action.

(Signed) P. F. QUINN,
Attorney for James Monaghan. [32]

State of Washington,

County of Spokane,—ss.

James Monaghan, being first duly sworn, on oath

says: That he has read the foregoing demurrer,

knows the contents thereof, and that the same is not

interposed for annoyance and delay, but he is in-

formed and believes that the grounds therein are

well taken and supported by the facts as alleged and

the law.

(Signed) JAMES MONAGHAN.

Subscribed and sworn to before me this 21st day

of March, 1910.

[Seal]

(Signed) EDWARD J. O'SHEA, Jr.,

Notary Public in and for the State of Washington,

Residing at Spokane.

P. F. Quinn, of counsel, do hereby certify that

the demurrer in my opinion is well taken.

P. F. QUINN,
Counsellor.

[Endorsement] : Demurrer of James Monaghan

to Amended Complaint. Filed in the U. S. Circuit

Court, Eastern Dist. of Washington. Mar. 23, 1910.

Frank C. Nash, Clerk.

3^23^1910. Copy rec'd.

BELDEN & LOSEY,
Attys. for PM. [33]
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In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

IN EQUITY.

WILLIAM FRAiSER NEWBERY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUG^ENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased, and J. MONAGHAN,

Defendants.

Stipulation [Pennitting Demurrer of James Monag-

han to First Amended Complaint to Stand as

Demurrer to Second Amended Complaint].

IT IS HEREBY STIPULATED, by and between

Belden & Losey, attorneys for plaintiff, and P. F.

Quinn, attorney for the defendant, that the demur-

rer of the defendant, J. Monaghan, to the first

amended complaint herein, shall stand a& a demurrer

to the plaintiff's second amended complaint, and that

all matters and things raised by said demurrer here-

tofore filed, as against plaintiff's first amended com-

plaint, may be raised by said demurrer against the

second amended complaint, and that the Court may

hear and determine said demurrer upon the briefs

heretofore filed by the attorneys for the respective

parties herein.
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Dated at Spokane, Washington, this 27th day of

April, A. D. 1910.

(Signed) BELDEN & LdSEY,
Attorneys for Plaintiff.

(iSigned) P. F. QUINN,
Attorney for Defendant, J. Monaghan.

[Endorsement] : iStipulation Permitting Demurrer

of Monaghan to First Amended Complaint to Stand

as Demurrer to iSecond Amended Complaint. Filed

in the U. 8. Circuit Court, Eastern Dist. of Wash-

ington. Apr. 2rr, 1910. Frank C. Nash, Clerk. [34]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1441.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased, and J. MONAOHAN,

Defendants.
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Opinion [On Demurrers].

BELDEN & LOSEY, for Complainant.

H. M. STEPHENS, for Defendants Clara Wil-

mson and Eugene Van Houten.

P. P. QiUINN, for Defendant J. Monaghan.

WHITSON, District Judge.

The second amended complaint was filed in this

cause on April 27th, 1910. By stipulation the de-

murrers theretofore interposed to the amended com-

plaint are to be taken as having been interposed to

the second amended complaint, and the present is-

sues arise upon the demurrer of the defendant, Clara

Wilkinson as administratrix, the demurrer of the de-

fendant James Monaghan and the demurrer of Eu-

gene Van Houten, a minor, by each separately in-

terposed. The demurrers present substantially the

same questions, namely, want of jurisdiction of the

Court, want of facts and the statute of limitations,

and they will therefore be discussed together. [35]

One who comes into a court of equity owes it to

himself and to the Court whose aid he seeks to en-

list to make frank and explicit disclosure of the vital

facts upon which he depends for relief. Although

the complainant has twice amended his complaint

he has left the matter of his age in a state of obscur-

ity. By the aid of computations and unfavorable

inferences drawn from the manner of stating his

grievance, which the rule justifies in such cases, I

have arrived at the conclusion that at the time of the

filing of the bill, complainant was a few days over
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twenty-four years of age, and it is upon that assump-

tion that the case will be considered.

The suit is not upon a contract in writing or lia-

bility express or implied arising out of a written con-

tract and therefore does not fall within the six year

period provided by section 4798 of BalUnger's Code.

On the contrary, it is limited by the provisions of

Section 4800 to three years.

Spokane County vs. Prescott, 19 Wash. 418.

Dickman vs. Strobach, 26 Wash. 558.

Johnson Service Co. vs. Aetna /^enmity Co., 46

Wash. 4^4.

Paragraph 4 of the last noted section provides that

where relief is sought upon the ground of fraud the

cause of action shall not be deemed to have accrued

until the discovery by the aggrieved party of the

facts constituting the fraud.

The pleader had admittedly sought to bring him-

self within the provisions of this subdivision (for the

cause is otherwise barred) by the averments that his

mother died on August 4th, 1890, and that he never

knew nor had means of [36] knowing that he was

entitled to any money as one of her heirs until on or

about the 16th of November, 1909, when for the first

time he learned that she had died intestate and this

was brought to his knowledge through a request on

November 10, 1909, to sign a quitclaim deed for the

property described in the bill, the fund from the sale

of which he seeks an accounting for in this suit. He
relies upon the further averment that on the 15th

day of April, 1901, he enlisted in the navy at the

Brooklyn navy yard and was discharged on the 7th
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day of September, 1908, and shortly after became a

citizen of Salt Lake City where he has since continu-

ously resided; but his allegations of fraud are that

his guardian failed to faithfully account according

to law for the proceeds of the sale of the real estate

in this, "that he failed, refused and neglected to re-

invest said sum of money as required by law, and

neither he nor anyone for him has ever at any time

accoimted for said sum to the Superior Court of

Spokane County, Washington, nor has he paid over

said sum," etc. While it is not alleged that the

guardian converted the money to his own use it is

averred that he refused to account. I confess to

pei'plexity regarding the sufficiency of the bill in

this respect. On the one hand it may be said that

the failure and refusal to account to the Court and

to those entitled is of it^eK a fraud, while on the

other hand it has been argued that the pleader had

presented nothing beyond a case of quiescence or in-

activity on the part of the guardian. But on the

whole, in view of the fact that it is averred that the

money came into the hands of the guardian in ISOl

and that he had refused to account, which of coui'se

the [37] statute made it his duty to do regard-

less of any demand, I have concluded that as

against a demurrer a case of fraud is presented. As-

suming, then, that the complaiaant has stated a case

of fraud and remembering that it is alleged that he

did not actually discover it until November, 1909,

we must apply the rule laid down by the Supreme

Court of this state in construing the State statute

that the aggi'ieved party is held to the rule not only
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that he did not know in fact but he did not have suffi-

cient to put him upon inquiry, as held in Wickham

vs. Sprague, 18 Wash. 471, and Peterson vs. Weist,

48 Wash. 341, and other cases there cited.

Eight 3'ears' absence from the State between the

fraudulent act relied upon and the commencement

of the action w^as heldi by Gay vs. Havermale, 2f7

Wash. 390, as not sufficient to bar the action.

Kline vs. Galland, 53 Wash. 5<M, is inferentially

an authority for the same view in that some stress

was laid upon the fact that the parties had lived in

the State. Hence the conclusion that it does not af-

firmativeh' appear that complainant had knowledge

sufficient to put him on inquiry, and it is alleged that

he had no actual knowledge.

The defense of laches may be raised by demurrer.

Keyes vs. Eiu'eka Mining Co., 158 U. S. 150, 153.

Maxwell vs. Kennedy et al., 8 How. 210, 222.

Under-Feed Stoker Co. of America vs. Ameri-

can iStocker Co., 169 Fed. 891, 892.

Woodmanse & Hewitt Mfg. Co. vs. Williams,

68 Fed. 489, 494.

Gay vs. Havemiale, 30 Wash. 622, 624.

And it had been held to be an equitable defense

regardless of the limitations statute of this State.

Gay vs. Havermale, supra. [38]

But where it does not appear upon the face of the

complaint it may be raised by answer.

Maxwell vs. Kennedy et al., supra.

Taking the allegations of the bill as true, the

Court cannot now say that the complainant has in

this regard disclosed facts which preclude him from
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waging his controversy. It is to be remembered

also that the doctrine of laches is based upon silence

when one ought to speak and where an innocent per-

son has been permitted to change his relation or posi-

tion in reliance upon the silence of a party who might

claim adversely.

Galliher vs. CadweU, 145 U. S. 368.

Foster vs. Mansfield, Coldwater & Lake ^lich-

igan Rd. Co., 146 U. S. 88.

Johnson vs. West India Transit Co., 156 U. S.

647.

Laches is prejudicial delay.

Gay vs. Havermale, 27 Wash. 390.

Pomeroy's Equity Jurisprudence, Vol. 5, sees.

19, 36.

It is not disclosed that any interested party had

been misled or injured by the complainant's delay,

whatever may be made to appear by answer, and

thus regarding the bill it cannot be found that such

laches exists as will preclude the complainant from

seeking relief.

It only remains to consider the point made that

the presentation of the claim to the administratrix

of the estate of the deceased guardian is a prere-

quisite to the prosecution of this suit. This involves

the jurisdiction.

In Wickham vs. Sprague, supra, an action was en-

tertained by the Supreme Court at least where the

presentation of the claim was not disclosed; and in

Dickman vs. Strobach, [39] supra, an action was

brought upon the bond without the presentation of

the claim.
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In Spokane County vs. Prescott, supra, it was held

that an action cannot be maintained against the

sureties unless the liability of the principal exists

at the time of the commencement of the action, and

this is counsel's reliance for the contention that the

claim against the estate of the guardian must be es-

tablished before a suit can be maintained against the

sureties.

It is true, as contended, that a claim against the

estate of a deceased person cannot become the sub-

ject of an action until first presented to the personal

representative, but I have failed, after a somewhat

diligent search, to find a decision of the Supreme

Court of this state that a suit cannot be brought for

an accounting against a guardian and his bondsmen

where there is a refusal to account. This case is an

apt illustration of the futility of the presentation

of a claim demanding an accounting. If, as pointed

out by the Supreme Court, the guardian became the

debtor of his ward upon the arrival of the latter at

the age of majority, then he may be compelled to ac-

count in equity.

Lataillade vs. Orena, 27 Pac. 924.

And the bond being a joint and several undertak-

ing the sureties may be compelled to account, and

the rule that the claim must be presented against the

estate, in my opinion, has no application to actions

of this character; nor can it be held that the action

must be based upon an accounting in the probate

court. Here it would be impossible nor do I think
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[40] such is the rule.

Robb vs. Perry, 35 Fed. 103.

iSilva vs. Santos, 71 Pac. 703.

It follows that the demurrers must be overruled.

[Endorsement] : Filed in the U. S. Circuit Court,

Eastern Dist. of Washington. Jun. 14, 1910.

Frank C. Nash, Clerk. [41]

In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

IN EQUITY—No. 1441.

WILLIAM ERASER NEWBERRY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUOENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased, and J. MONAOHAN,

Defendants.

Answer [of Mrs. Clara Wilkinson and Eugene Van
Houten].

Come now the defendants, Mrs. Clara Wilkinson,

as administratrix of the estate of B. C. Van Houten,

deceased, and as guardian of.Eugene Van Houten,

a minor, one of the heirs of and to the estate of B. C.

Van Houten, deceased, and comes now said minor,

by his general guardian, his mother, Clara Wilkin-

son, and not waiving his special appearance and

motion to quash the service of the summons and
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complaint herein, and reserving- and continuing his

special appearance and all rights, obtained, granted

or acquired thereunder, and subject thereto, appears

specially for the purpose of this answer only, and

each of said defendants object to the jurisdiction of

the Court, and especially object to the jurisdiction

of the equity side or branch of this court, for the

reason and upon the ground that this action has not

been properly or at all brought in or upon the equity

side of this court, and this appearance upon the

part of said defendants, and each of them, being for

the purpose of preventing a default and decree pro

confesso herein, and this special appearance is made

for the purpose of objecting to and protesting

against the jurisdiction of this court, and these de-

fendants, and each of them, now, and at all times

hereinafter saving and reserving to themselves, and

each of them respectively, all manner of benefits and

[42] and advantages of exception which may be

had or taken to the many errors, uncertainties, im-

perfections and insufficiencies in the complainant's

second amended bill or complaint contained, for an-

swer thereunto, or unto so much or such parts thereof

as these defendants are advised that it is material

or necessary for them or either of them to make an-

swer unto, answering say:

I.

That these defendants, or either of them have no

knowledge or information of or concerning the alle-

gations of paragraph numbered 1 of the second

amended bill of complaint of the complainant herein

and, therefore, deny that complainant was, at the
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time of the commencement of this action, a citizen

of the iState of Utah, and deny that the amount

herein involved is in excess of Two Thousand Dol-

lars, and deny that complainant is the only surviv-

ing heir at law of Pauline B. Newberry, deceased.

II.

These defendants admit the allegations contained

in paragraph numbered II of the second amended

bill of complaint of the complainant herein.

ni.

These defendants admit the allegations contained

in paragraph numbered III of the second amended

bill of complaint of the complainant herein, except

the allegation that Clara Wilkinson is now adminis-

tratrix of the estate of B. C. Van Houten, deceased,

and in this connection allege that the administration

of the estate of said deceased has been, in fact,

closed.

IV.

These defendants admit the allegations contained

in paragraph numbered IV of the second amended

bill of complaint of the complainant herein, save and

except that these defendants deny that they or

either of them have any knowledge or information

sufficient to form a belief as to the dfeath of Laura

Isabel Newberry, and deny that complainant is the

only heir at law of Laura Isabel Newberry. [43]

V.

These defendants admit that on or about the 29th

day of January, 1891, B. C. Van Houten was pur-

ported to be appointed guardian of the estate of

Laura Isabel Newberry and the complainant herein,
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and that in pursuance of said purported appoint-

ment a bond was executed to the State of Washing-

ton in the sum of Forty Thousand Dollars condi-

tioned for the faithful performance and discharge of

the duties of said pui-ported guardian, and that the

bond attached to the second amended bill of com-

plaint of the complainant herein is a copy of said

purported bond, and defendants deny each and every

other allegation, matter and thing contained in para-

graph numbered V of the second amended bill of

complaint of the complainant herein.

VI.

These defendants deny each and every allegation,

matter and thing contained in paragraph numbered

VI of the second amended bill of complaint herein.

VII.

These defendants deny each and every allegation,

matter and thing contained in paragraph numbered

Vn of the second amended bill of complaint of the

complainant herein.

vni.

These, defendants admit that the complainant was

born September 8, 1885, and deny each and every

other allegation, matter and thing contained in para-

graph numbered VIII of the second amended bill of

complaint of the complainant herein.

IX.

These defendants deny that they or either of them

have any knowledge or infoimation sufficient to

form a belief as to the allegations, or any allegation,

contained in paragraph numbered IX of the second

amended bill of complaint of the complainant herein.
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X.

These defendants deny each and every allegation,

matter and [44] thing contained in paragraph

numbered X of the second amended bill of complaint

of the complainant herein.

XI.

These defendants deny each and every allegation,

matter and thing contained in the second amended

bill of complaint of the complainant herein, not here-

inbefore expressly admitted.

These defendants, specially appearing in and by

this answer, and further answering the second

amended bill of complaint of the complainant herein,

allege:

I.

That complainant was born September 8, 1885.

n.

That on the 26th day of January, 1904, B. C. Van

Houten died in the County of King, State of Wash-

ington. That said deceased, at the date of his death,

was a resident of said County of King, iState of

Washington, and for many years next preceding said

date had been continuously a resident of said State.

III.

That on or about February 26, 1904, a petition was

duly and regularly filed for letters of administration

upon the estate of said deceased by the widow of

said deceased, Clara Van Houten, now Clara Wilkin-

son, and letters of administration were duly and

regularly issued on the day of March, 1904.

IV.

That on the 30th day of April, 1904, and order di-
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reeling notice to creditors was duly and regularly

entered in the matter of the estate of B. C. Van

Houten, deceased, in the Superior Court of the State

of Washington, in and for the County of King, which

court had jurisdiction of the property and estate of

said deceased, and in which said court said petition

for letters of administration was filed and by which

said court letters of administration were duly issued.

[45]

V.

That notice to creditors was duly given and pub-

lished as authorized and required by law, and the

first insertion of said notice to creditors in the news-

paper in which it was published appeared and was

published on the 30th day of April, 1904, and the said

notice to creditors was published as authorized and

required by law from and after said 30th day of

April, 1904, and the successive insertions and publi-

cations after said first insertion and publication were

made as authorized and required by law and the time

for the presentation of claims against the estate of

said deceased, B. C. Van Houten, dated from said

20th day of April, 1904. That said notice required

all creditors to present their claims, with the neces-

sary vouchers, within one year after the date of the

first publication of said notice; to wit, within one

year after April 30, 1904, at the place therein speci-

fied, said place being the place for the transaction of

the business of the estate of said deceased.

VI.

That the claim of complainant herein was not pre-

sented within one year after the date of the first pub-
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lication of said notice io creditors aforesaid, and

never was presented against the estate of said de-

ceased or to the representative or administratrix of

said estate, or to any other person representing said

estate within said one year, or within any other time,

or at all.

VII.

That there was not sufficient property which came

into the hands or possession of said administratrix

with which to pay the expenses of administration of

the estate of said deceased.

VIII.

That on or about the 19th day of June, 1905, the

administratrix of said estate filed her final account

and notice of settlement thereof was duly and regu-

larly given, and on or about the 13th day of July,

1905, an order and decee of said court was made,

signed and entered and filed, settling, approving and

confirming said final account, and said Court found,

ascertained, [46] and determined that there was

no property to be distributed to the heirs of said de-

ceased.

IX.

That by reason of the facts aforesaid, the claim of

complainant herein is barred by the statute of limita-

tions in such cases made and provided, by reason of

not being presented either within six years from the

death of said deceased nor within one year after the

publication of notice to creditors.

The defendants specially appearing in and by this

answer, and further answering the second amended

bill of complaint herein, allege

:
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I.

That the purported and alleged cause of action of

the complainant herein is barred by the statute of

limitations for the reason that the purported and

alleged cause of action of the complainant herein was

not commenced or prosecuted, or attempted to be

commenced or prosecuted within three years after his

alleged cause of action arose, or within three years

after complainant attained his majority, to wit, 21

years of age. That the complainant attained his

majority and became of age on the 8th day of

September, 1906, and the purported and alleged

cause of action of the complainant herein was

not commenced within three years after said 8th

day of September, 1906, nor until the filing of the

second amended bill of complaint of the complainant

herein, which was not filed, nor this action com-

menced in equity, or at all, until after three years had

elapsed subsequent to the time the complainant be-

came of age, as aforesaid.

These defendants specially appearing in and by

this answer, and further answering the second

amended bill of complaint herein, allege

:

I.

That complainant herein is guilt}^ of laches, and

has slept upon his alleged rights, and is not entitled

now to prosecute this action by reason of the laches

and delay lof the complainant and his failure to assert

at a seasonable time liis alleged claims. [47]

II.

That the complainant knew of his alleged rights

and alleged cause of action sought to be prosecuted
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by his second amended bill of complaint herein, long

before he became of age, and in the year 1898, and

said complainant was then made a defendant in an

action in the Superior Court of the State of Wash-

ington, in and for the County of Spokane, wherein

the Northwestern & Pacific Hypotheek Bank was

plaintiff and A. A. Newberry, the father of complain-

ant, and the complainant and others were defendants,

and at other times and dates complainant was notified

by his father and step-mother of the alleged rights

sought to be enforced and prosecuted in this action,

and equitably, morally and in good conscience ought

not to be allowed or permitted to prosecute his stale

claims and demands and should be and is estopped

from so doing.

These defendants specially appearing in and by

this answer, and further answ^ering the second

amended bill of complaint herein, alleges

:

I.

That at the date of the death of the mother uf com-

plainant, the community composed of the father and

mother of complainant were largely indebted. That

a panic ensued which affected the entire UniLed

States, and by reason thereof, the estate of the de-

ceased mother of complainant and of his surviving

father, became insolvent, and the property and esiate

of the father of complainant and of his deceased

mother was insufficient to pay the debts of said com

munity, and all the property of the father and mother

of complainant w^as required to apply on the indebt-

edness of said community, and all of said property

and estate was required to maintain the father of
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complainant and complainant and to pay the said in-

debtedness, and then there was insufficient to pay the

said indebtedness of said community.

II.

That by reason of the said panic and insolvency of

the [48] father and mother of the complainant,

•there was no property or estate whatsoever to which

complainant was or became entitled by reason of his

being heir or child of said deceased mother.

The defendants specially appearing in and by this

answer, and further answering the second amended

bill of complaint herein, allege

:

I.

That after the death of the mother of complainant,

the father of complainant desired to handle the prop-

erty of said community consisting of the father and

mother of complainant, to the best possible advan-

tage, and to the best advantage of and for the minor

heirs lof said deceased mother, Pauline B. Newbery

and complainant, and thereby to pay the indebtedness

of said community and thereby secure the best possi-

ble results for the surviving husband and the minor

children of said deceased wife, and for the purpose of

securing an additional loan upon certain property,

which the surviving husband could not do, the said

surviving husband and father of complainant caused

to be instituted a purported partition suit in the Su-

perior Court of the State of Washington, in and for

the County of Spokane, wherein the father, A. A.

Newberry, was plaintiff, and Laura Isabel Newberry,

William Fraser Newberry and B. C. Van Houton,

purported guardian of said Laura Isabel Newberry
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and William Fraser Newberry were made defend-

ants.

That in said purported action, the summons and

complaint were not properly or at all served upon the

said minors, or either of them. That the law then

required the service of summons and complaint upon

the guardian of said minors. That at the time of the

commencement of said purported partition action,

B. C. Van Houten had been, or purported to have

been appointed guardian of said minors, and no ser-

vice of the summons and complaint was made upon

said guardian as then required by law. That said

guardian purported to enter an appearance in said

purported partition action and to waive issuance

and service of [49] summons and complaint, and

these defendants allege that said purported guardian

had no right or authority to enter such appearance

or waive the issuance or service of the summons or

complaint.

That the purported service of the summons and

complaint upon said ^minors was made by the delivery

thereof to the father of said defendant minors, and

to said defendant minors themselves a copy of the

complaint and summons. That such purported ser-

vice was not then authorized by law, and the same was

and is null and void.

II.

That the purported partition action was, therefore,

null and void, so far as the said defendant minors

were concerned.

That notwithstanding the said partition proceed-

ings and action were void as to said minors, for the
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purposes aforesaid, a purported record was made for

the benefit of said father and for the supposed benefit

of >said minors, purporting to have a sale of the prop-

erty of the surviving father and deceased mother

of complainant, and orders, reports, etc., were made

purporting to show sale of said property and a divi-

sion of the proceeds of and from such sales.

That in truth and in fact no sale was actually made,

no money actually paid upon said purported sales,

or any sale, and no money was actually paid to any

person upon said purported sale, and there was never

actually paid any money to said guardian or to any

guardian of complainant or his minor sister, and in

fact no money whatsoever passed upon said pur-

ported sales, or any or either thereof or in said pur-

ported partition action.

III.

That subsequent to said purported partition action_

the surviving father of complainant borrowed addi-

tional money from the Northwestern & Pacific Hy-

potheek Bank upon the portion of the property pur-

ported to be sold in said partition action, and there-

after the said mortgage was foreclosed and said fore-

closure action was commenced during the year 1898,

and complainant was [50] personally served with

summons and complaint in said action, and appeared

therein by his guardian, and set up the fact that said

partition action was carried on and conducted as

herein set forth and that the mortgage which had been

given by the father of complainant was void and in

said foreclosure action it was .set forth that a prior

mortgage had existed on the property which had
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been cancelled of record, and asked for the fore-

closure thereof, and at that time and all subsequent

times, complainant was fully advised of every thing

and all the facts connected with said partition action.

IV.

That the proceeds of and from said loan so secured

by complainant's surviving father were used to sup-

port and maintain complainant and his father. That

Baid purported partition suit was not the judgment of

the court, was not a judgment of any judge or court

or any judicial act but was in pursuance of a precon-

ceived plan and agreement to do the things that were

done.

V.

That by reason of the foregoing facts, the pur-

ported and alleged claim and cause of action of the

complainant herein is barred by the statute of limita-

tions, and the complainant is also guilty of laches in

not asserting his claim and purported and alleged

cause of action herein, and by reason of the fact that

the guardian of said complainant and of his minor

sister, never received any money or funds whatsoever

belonging to said complainant or said minor sister,

or deceased sister, have never had, and do not now

have, any claim against said guardian or his bonds-

men, or against any defendant herein.

WHEREFORE, these defendants, and each of

them deny all and all manner of unlawful acts what-

soever whereof the defendants are in anywise in said

second amended bill of complaint charged, and these

defendants allege that the matters set forth in the

affirmative matter herein contained to be true, all of
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which matters and things these defendants are ready

and willing to prove, as this Honorable Court shall

direct, and these defendants [51] pray to be hence

dismissed with their reasonalble costs and charges in

this behalf most wrongfully sustained, and that the

complainant go hence without day and without relief,

and that these defendants have judgment against the

complainant herein, and for such other relief as may
be meet and proper in the premises.

(Signed) H. M. STEPHENS,
Solicitor for the Defendants, Clara Wilkinson, Ad-

ministratrix of the Estate of B. C. Van Houten,

Deceased, and Guardian of Eugene Van Houten,

a Minor, and of Eugene Van Houten, a Minor, by

His Guardian. [52]

State of Washington,

County of Spokane,—ss.

H. M. STEPHENS, being first duly sworn, upon

oath deposes and says: That he is the solicitor for

the above-named defendants appearing in the above

and foregoing answer ; that he has read the foregoing

answer, knows the contents thereof, that the same is

true to the knowledge of deponent, except as to the

matters therein stated to be alleged upon information

and belief, and that as to those matters, he believes it

to be true. That he makes this verification for and

on behalf of said defendants for the reason that said

defendants are not residents of the district in which

this action is brought and pending.

(Signed) H. M. STEPHENS.
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Subscribed and sworn to before me this 17th day of

June, A. D. 1910.

[Seal] E. M. ALLEN,
Kotary Public in and for the State of Washington,

Eesiding at Spokane, Washington.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. Jun. 21, 1910. Frank C. Nash, Clerk.

Service of within Answer admitted at Spokane,

Wash., June 20, 1910, by receipt of copy.

BELDEN & LOSEY,
Attorneys for Complainant. [53]

In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

IN EQUITY.

WILLIAM ERASER NEWBERY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of the

Estate of B. C. VAN HOUTEN, Deceased;

EUGENE VAN HOUTEN One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased; and JAMES MONAGHAN,
Defendants.

Answer [of James Monaghan].

The answer of James Monaghan, one of the defend-

ants, to the bill of complaint of William Eraser New-

bery, plaintiff

:

1. This defendant now and at all times herein-

after mentioned, saving to himself all manner of
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benefit or advantage of exceptions that can or may

he had or taken to the many errors, uncertainties and

imperfections in said bill contained.

2. For answer to the first paragraph defendant

admits that the plaintiff is a citizen of the State of

Utah, and that he is the son and surviving heir of

Pauline B. Newbery, and the brother of Laura Isa-

bel Newbery, and denies that the amount in con-

troversy in this case is of the value of Two Thousand

Dollars ($2,000.00).

3. Admits the allegations in paragraph two of

said bill.

4. Admits the allegations in paragraph three of

said bill.

5. Admits the allegations in paragraph four of

said bill.

6. Admits the allegations in paragraph five of

said bill.

. 7. That he has not sufficient knowledge and in-

formation [54] upon w^hich to base a belief as to

the matters and things set forth and alleged in para-

graph six, and therefore denies the same but on in-

formation and belief states that in the month of

February, 1891, one Arthur A. Newbery, by and

through his attorney T. C. Grriffiths, filed in the Su-

perior Court a complaint, in which Laura Isabel

Newbery, William Fraser Newbery, B. C. Van
Houten as their guardian, and others, were named as

defendants, and in which said complaint it appeared

that Pauline B. Newbery died intestate in the year

1890, leaving her surviving as her heirs Arthur A.
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Newbery and her said two (2) children, and in said

complaint it was prayed that partition be made be-

tween the said Arthur A. Newbery and said two

children, of the real estate described in the bill herein,

and in which said complaint it was averred that all

said real estate was the community property of the

said decedent and her husband Arthur A. Newbery,

and this defendant further avers that said complaint

was not filed in good faith to secure either a partition

or sale of said real estate, but was filed for the sole

purpose of procuring a transfer of the title to said

real estate to Arthur A. Newbery without considera-

tion and all proceedings thereafter had in said court

were addressed solely to that end, and the defendant

further avers that such proceedings were pretended

to be had in said action as that all real estate de-

scribed in said complaint and herein described was

pretended to be sold to one J. F. McEwen by B. E.

Barinds, a referee appointed by said court to make

such sale on the 29th day of May, 1891, and which

said sale of said property was pretended to be made

by said referee to said McEwen, at and for the price

and consideration of Sixty-six Thousand Eight Hun-

dred Dollars ($66,800.00), cash in hand, and this de-

fendant further avers that in such proceedings a deed

to said real estate was made by said referee to the said

J. F. McEwen at and for an express consideration of

Sixty-six Thousand Eight Hundred Dollars ($66,-

800,00), which deed bears date the 8th day of June,

[55] 1891, and thereafter, and on the 16th day of

June, 1891, the said J. F. McEwen executed and de-

livered to the said Arthur A. Newberry a deed to
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said real estate in and for the express consideration

of One Dollar ($1.00). And the defendant further

avers that at said pretended sale under said partition

proceedings by said referee the said J. F. McEwen
was not in fact a purchaser of said real estate or any

part thereof, and did not pay to said referee or to B.

C. Yan Houten or to anyone else any consideration or

money whatever for the said sale and transfer of said

real estate, and it was not intended at the time of said

pretended sale that any consideration should be paid

by the said McEwen for the transfer of said real

estate but said proceedings, and said pretended sale

were had for the sole and only purpose of transfer-

ring the title without any consideration paid there-

fore either by the said McEwen or any other person

to the said Arthur A. Newbery. And this defendant

further avers that each and all of the orders made

and entered in said pretended judicial proceedings

and all acts and things done therein and all decrees

and confirmatory acts done therein were by and upon

the agreement of the parties to said pretended judi-

cial proceeding and were not, nor was any of them

the result of any judicial determination on the part

of the Court upon any issue or trial had therein and

such pretended judicial proceedings were illegal and

void.

8. For answer to paragraph eight in said bill con-

tained, this defendant denies each and every allega-

tion, matter and thing therein contained, and alleges

the fact to be on information and belief that the plain-

tiff herein, at all times after the death of his mother,

knew the condition or about the condition of the
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property held by his mother and father prior to her

death, and was especially informed on the 26th day

of February, 1898, when [56] a complaint and

summons was served upon him in case No. 12,509 of

the Soiperior Court of this State wherein the North-

western Hypotheek Bank was plaintiff and William

Fraser Newbery was one of the defendants. He
was also informed of the property rights talked about

during one of his fuvlows while visiting his family in

New York.

9. For answer to paragraph nine this defendant

has no knowledge or information upon which to base

a belief, and therefore denies the same.

10. Denies each and every allegation, matter and

thing set forth in paragraph ten of said complaint.

For a further answer and defense this defendant

alleges, on information and belief, that the plaintiff

herein was bom on the 8th day of September, 1885,

and attained his majority on the 7th day of Septem-

ber, 1906. That if he had any cause of action against

B. C. Van Houten as guardian of his estate it accrued

on the on the 7th day of April, 1901, a period of more

than three years prior to the bringing of this action,

which would bar the claim if the action was at law

under the statute of the State of Washington.

For further answer and defense this defendant

alleges that B. C. Van Houten, guardian of the plain-

tiff died on or about the day of April, 1904, and

that Clara Wilkinson, a codefendant, herein, was

duly and regularly appointed administratrix of the

estate of B. C. Van Houten, deceased, and duly quali-

fied and administered and closed the estate in accord-
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ance with the laws of the State of Washington.

For a further answer and defense this defendant

alleges on information and helief that Arthur A.

Newbery, the father of the plaintiff, had control of

the property described in the bill [57] herein and

never surrendered any part thereof or the proceeds

of any part thereof to B. C. Van Houten, guardian of

the plaintiff herein, but that the same was sold by

Arthur A. Newbery, the father of the plaintiff, or

lost to the estate by encumbrances placed thereon

prior to and subsequent to the death of Pauline B.

Newbery, through her and her husband during her

lifetime.

For further answer and defense this defendant, on

information and belief, alleges the fact that at all

times during the minority of the plaintiff herein he

was being educated, maintained and supported by

the father from and out of the proceeds of the prop-

erty held and controlled by the father, who had ap-

plied for administration of the estate of his deceased

mother.

The defendant further says that he helieves that

he had fully and clearly answered all of the allega-

tions in the plaintiff's bill contained, and defended

against any claim of an accounting by him to be

made on account of his having become surety for B.

C. Van Houten, as guardian.

WHEREFORE he prays that he may be dismissed

without date, and he allowed his costs in this behalf

expended, and will so ever pray.

JAMES MONAGHAN.
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I, P. F. Quinn, hereby certify that the foregoing

answer was read, to the defendant, who signed the

same in my presence.

P. F. QUINN,
Solicitor for Defendant James Monaghan.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. Jun. 21, 1910. Frank C. Nash, Clerk.

Service of the within answer is hereby acknowl-

edged this 21 day of June, 1910.

BELDEN & LOSEY,
Attorney for Complainant. [58]

[Replication to Answer of Mrs. Clara Wilkinson and

Eugene Van Houten.]

In the Circuit Court of the United States for the

District of Washington, Eastern Division.

IN EQUITY—No. 1441.

WILLIAM FRASER NEWBERRY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased, and J. MONAGHAN,

Defendants.

REPLICATION TO ANSWER OF MRS. CLARA
WILKINSON, ADMINISTRATRIX OF
.THE ESTATE OF B. C. VAN HOUTEN,
DECEASED, AND AS GUARDIAN OF EU-
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OENE VAN HOUTEN, A MINOR, AND
THE ANSWER OF EUGENE VAN
HOUTEN, A MINOR, BY HIS GENERAL
GUARDIAN, HIS MOTHER, CLARA WIL-
,KINSON.

This replicant, William Fraser Newberry, saving

and reserving to himself all and all manner of ad-

vantages of exception which may be had and taken

to the manifold errors, uncertainties and insufficien-

cies of the answer of the defendants, Mrs. Clara

Wilkinson, as administratrix of the estate of B. C.

Van Houten, deceased, and as guardian of Eugene

Van Houten, a minor, and Eugene Van Houten, a

minor, by his general guardian, his mother, Clara

Wilkinson, for replication thereunto saith that he

doth and will aver, maintain, and prove his said

second amended bill to be true, certain and sufficient

in the law to be answered unto by the said defend-

ants, and that the answer of the said defendants is

very uncertain, evasive, and insufficient in law to be

replied unto by this replicant ; without that, that any

other matter or thing in the said answer contained,

material or effectual in the law to be replied unto,

and not herein and hereby well and sufficiently re-

plied unto, confessed, or avoided, traversed, or de-

nied, is true ; all which matters and things this repli-

cant is [59] ready to aver, maintain, and prove as

this Honorable Court shall direct and humbly prays

as in and by his said second amended bill he hath al-

ready prayed.

BELDEN & LOSEY, >

Solicitors for Complainant.
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Filed October 25, 1910. Frank C. Nash, Clerk.

[60]

In the Circuit Court of the United States for the Dis-

trict of Washington, Eastern Division

IN EQUITY—No. 1441.

WILLIAM FEA8ER NEWBERRY,
Complainant,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

.the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased, and J. MONAGHAN.

Replication to Answer of James Monaghan.

This replicant, William Eraser Newberry, saving

and reserving to himself all and all manner of ad-

vantages of exception which may be had and taken

to the manifold errors, uncertainties and insufficien-

cies of the answer of the defendant, James Mona-

ghan, for replication thereunto saith that he doth and

will aver, maintain, and prove his said second

amended bill to be true, certain and sufficient in the

law to be answered unto by the said defendant, and

that the answer of the said defendant is very uncer-

tain, evasive, and insufficient in law to be replied

unto by this replicant; without that, that any other

matter or thing in the said answer contained, ma-

terial or effectual in the law to be replied unto, and

not herein and hereby well and sufficiently replied

unto, confessed, or avoided, traversed, or denied, is
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true; all which matters and things this replicant is

ready to aver, maintain, and prove as this honorable

Court shall direct and humbly prays as in and by his

said second amended bill he hath already prayed.

BELDEN & LOSEY,
Solicitors for Complainant.

Filed October 25, 1910. Frank C. Nash, Clerk.

[61]

[Stipulation as to Submission of Certain Evidence.]

In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

WILLIAM FRASER NEWBERY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Deceased; and J. MONAGHAN,

Defendants.

It is hereby stipulated between Belden & Losey,

attorneys for the plaintiff in the above-entitled ac-

tion, and P. F. Quinn and H. M. Stephens, attorneys

for the defendants, that said cause may be placed

regularly on the trial docket for setting, and that all

the evidence on behalf of either parties not now re-

duced to writing in form of deposition may be sub-

mitted in open Court at the trial of said cause.
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Dated at 'Spokane, Washington, this 30th day of

March, A. D. 1911.

BELDEN & LOSEY,
Attorneys for Plaintiff.

P. F. QUINN,
Attorney for Monagher.

Attorneys for Defendants.

Filed in the U. S. Circuit Court Eastern Dist. of

Washington. Mar. 30, 1911. Frank C. Nash,

Clerk. [62]

In the Circuit Court of the United States, for the

District of Washington, Eastern Division.

IN EQUITY.

WILLIAM ERASER NEWBERY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs to the Estate of B. C. VAN
HOUTEN, Decased, and J. MONAGHAN,

Defendants.

Order Directing Taking of Testimony.

This cause coming on regularly for hearing upon

motion of Belden & Losey, attorneys for plaintiff,

for an order permitting and directing the taking of

testimony and evidence in open Court upon the trial

of said cause, now upon hearing said motion, the



70 William Fraser Newbery

Court being fully advised.

It is ordered and directed that oral testimony and

other evidence may be offered and submitted by

either plaintiff or defendants upon the trial of said

cause.

Done in open court and dated this 17 day of April.

A. D. 1911.

FRANK H. RUDKIN,
Judge.

O. K. as to form.

STEPHENS.
P. T. QUINN.

Filed in the U. S. Circuit Court Eastern Dist of

Washington, Apr. 17, 1911. Frank C. Nash, Clerk.

[63]

[Certificate of Trial Judge as to Testimony.]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

IN EQUITY.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased;

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN,
Deceased, and J. MONAGHAN,

Defendants.
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I, F. H. Rudkin, District Judge, and presiding as

Judge of the Circuit Court of the United States in

and for the Eastern District of Washington, Eastern

Division, do hereby certify that the aibove-entitled

cause came on regularly for trial at a regular term

of this court on July 14, 1911, before me, on the

equity side thereof, complainant being represented

by his counsel, Messrs. Belden & Losey, and Graves,

Kizer & Graves, and the defendants Mrs. Clara Wil-

kinson, administratrix, and Eugene Van Houten

being represented by their counsel, H. M. iStephens,

Esq., and the defendant J. Monaghan being repre-

sented by his attorneys, P. F. Quinn, Esq., and

Messrs. Cannon, Ferris, Swan & Lally, and there

being no further appearance in the cause.

I DO FURTHER CERTIFYi that in pursuance

of the stipulation of respective counsel and the order

of the Court made thereon, all the evidence in the

cause was introduced orally in open court, and that

the proceedings had and taken in said cause are those

hereinafter set out.

Dated Oct. 21, 1911.

FRANK H. RUDKIN,
Judge. [64]
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[Testimony.]

In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Di-

vision.

IN EQUITY.

WILLIAM ERASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased;

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN,
Deceased, and J. MONAGHAN,

Defendants.

To sustain the issues on his behalf, complainant in-

troduced the following evidence

:

Mr. GRAVES.—We offer in evidence certified

copies of the proceedings in the matter of the guard-

ianship of Laura Isahelle Newbery and William

Fraser Newber}^ the papers being the petition for

the appointment of the guardian, the order appoint-

ing B. C. Van Houten as guardian and the bond

which was given by Mr. Van Houten [65] as such

guardian and which is sued upon in this action.

Mr. STEPHENS.—To that the defendants that I

represent object, if your Honor pleases, first because

there is no cause of action stated as to or against the

defendants or either of them, in equity or at all ; that

upon the face of the complaint it shows that their

action, if it be a legal action, is barred by the Statute
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of Limitations, and there is no sufficient pleading to

authorize any action in equity or to releave them

from the Statute of Limitations.

Mr. CANNON.—The same objection on our part.

The COURT.—^The papers will be received subject

to the objections.

(The proceedings in the matter of the guardian-

ship admitted in evidence and marked Plaintiff's Ex-

hibit 1.)

Mr. GRAVES.—We offer next in evidence the

pleadings in the partition action brought by A. A.

Newberry against Laura Isabelle Newberry and

William Eraser Newberry, minor heirs of Pauline

Newberry, and B. C. Van Houten, their guardian ad

litem, the papers including I believe all the files in

the case to and including the decree confirming the

Referee 's report of sale, and the receipt of the guard-

ian for the sums realized from the sale.

Mr. STEPHENS.—The defendants that I repre-

sent object to this record for the reason that upon its

face it shows there was no service which is authorized

or required by law upon the minor defendants in this

action, [66] and therefore the Court is without

jurisdiction ; that, under the law, the guardian had no

authority to appear voluntarily; and in fact, the

papers do not show the guardian appeared, except a

purported appearance by an attorney, which is not

authorized or legal, in the absence of some service

upon the minors, and each of them; and the further

objections which I embodied to to the preceding

record which was offered.

Mr. CANNON.—The defendant, Monaghan, joins
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in the objection made by Mr. Stephens, and espe-

cially objects to the introduction of the alleged re-

ceipt.

Mr. STEPHENiS.—Does it state that that is all

the record ?

Mr. GRAVES.—I don't think that is.

Mr. STEPHENS.—As a matter of precaution, we

object to it further that it is not the complete record

or the whole record.

Mr. CANNON.—We object to the offer of the re-

ceipt upon the ground the receipt is not such a paper

as may be certified by the clerk.

Mr. STEPHENS.—I join in that objection also.

The COURT.—The documents will be received

subject to the objection.

(The documents admitted in evidence and marked

Plaintiff's Exhibit 2.)

Mr. GRAVES.—We expect to prove by the clerk

of the Court who is coming here that there are no

other [67] files in the probate proceedings, in the

guardianship proceedings , than those that are certi-

fied here ; that is, that there has been no accounting.

Mr. CANNON.—I think if we will look them over

we will admit that is the case. The question was

asked you and you said you did not know.

Mr. GRAVEiS.—That question was asked me as to

the partition proceedings. That is the fact, Gentle-

men, there are no other files except these that have

been offered.

Mr. CANNON.—If Mr. Graves says that is the

fact, I am willing to admit it.

Mr. GRAVES.—I have not examined it.
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Mr. STEPHENS.—When Mr, Graves gets to the

point where he will swear

—

Mr. GRAVES.—Then it is admitted that there are

no other papers in the guardianship proceedings

than those which have been received in evidence;

there has never been an accounting.

Mr. STEPHENS.—I admit that there are no

other papers or files in the proceedings.

Mr. QUINN.—That is it.

Mr. GRAVES.—That is admitted.

Whereupon the following testimony was intro-

duced on behalf of the plaintiff : [68]

[Testimony of William Fraser Newberry, the

Plaintiff.]

WILLIAM FRASER NEWBERRY, the plain-

tiff, after being first suly sworn, testified as follows :

Direct Examination.

(By Mr. GRAVES.)
Q. Your name is William Eraser Newberry?

A. Yes, sir.

Q. You are the plaintiff in this case?

A. Yes, sir.

Q. Where do you reside, Mr. Newberry?

A. Salt Lake City, Utah.

Q. How long have you resided there ?

A. A little over four years.

Q. You are a citizen of that State
;
you vote there?

A. Yes, sir.

Q. Mr. Newberry, when did you first hear of the

proceedings in which B. C. Van Houten was ap-

pointed guardian for yourself and your sister?
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(Testimony of William Fraser Newberry.)

Mr. STEPHENS.—I want to make the same ob-

jection as to the insufficiency of the bill as hereto-

fore made to the introduction of any testimony with

reference to that, because nothing set forth in the

pleadings in the bill excuses him from the doctrine of

laches, and the Statute of Limitations.

Mr. CANNON.—We join in the objection.

The COUET.—The testimony will be received sub-

ject [69] to the objection.

(Question read.)

Mr. GRAVES.—Q. When and how?

A. From Messrs. Belden & Losey, in a letter, when

I first started these proceedings. Really before this

was a circumstance when I first started to look into

it.

Q. And that was about when; I don't expect you

to state the exact date, but approximately?

A. A little less than two years ago, I think.

Q. You say it was about the time this action was

started, the latter part of 1909 or the first of 1910,

somewhere in there ? A. Along in that time.

Q. Now, Mr. Newberry, has anyone ever paid over

to you or in any way accounted to you for moneys

or anything else in this guardianship proceedings ?

A. No, sir.

Q. What is your age, Mr. Newberry ?

A. I will be twenty-six years old on the 8th day

of next September.

Q. You were born then September 26, 1885 ?

A. September 8th, 1885.

Mr. GRAVES.—That is all, gentlemen.
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(Testimony of William Fraser Newberry.)

Cross-examination,

(By Mr. CANNON.)
Q. Mr. Newberry, when was the first information

that [70] you had that you had any property or

any property interests in and about Spokane ?

Mr. GRAVES.—Now, if your Honor pleases, I

object to that as inunaterial and irrelevant. I as-

smne from the affirmative defenses that are pleaded

in this case and from the statement by the respec-

tive counsel as to their theory of the case, that they

now expect to prove by Mr. Newberry that at some

time earlier he had known of the guardianship pro-

ceedings, he received notice or information concern-

ing property rights here in Spokane, which would

place him upon inquiry, and that if he had pursued

those facts, to their natural termination he would

have discovered the guardianship proceedings.

Now, any such notice as that is wholly immaterial in

this case. This action was brought within less than

four years after Mr. Newberry attained his major-

ity ; the action was brought early in 1910, the first of

February I think, 1910. He attained his majority in

1906, in September of 1906; now, it is about three

years and a half after he attained his majority.

Therefore, the State of Limitations has not run

against his enforcement of this claim.

I make the further objection, if the Court pleases,

that this is not proper cross-examination.

The COURT.—I am inclined to think it is proper

cross-examination in view of the statement that he

acquired his first information at a certain time. The
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(Testimony of William Fraser Newberry.)

testimony will be received subject to the objection.

[71]

The plaintiff excepts and exception allowed.

(Question read.)

A. It was while I was on leave of absence from

my ship, off on a short visit.

Mr. CANNON.—Q. Well, it was in the fall of the

year 1904, wasn't it? A. I think about that time.

Q. Well, don't you know it was that time?

A. No, I do not.

Q. Didn't you testify in this case that it was in

the fall of 1904?

A. I testified that I thought it was about that time.

Q. Well, yes. Now, you think so yet, don't you?

A. Yes, sir.

Q. Now, tell us what that information was?

A. My step-mother, the present Mrs. Newberry,

was giving me a little talking to about saving money

and she told me that she thought I had some prop-

erty in Spokane and I believe she mentioned the

Carnegie Library site, what is now the Carnegie

Library site.

Q. Now, let me refresh your recollection?

Wasn't it in a conversation that took place between

your step-mother and yourself in which she told you

that your mother had left the Carnegie Library site,

and it rightfully belonged to you, but that your

father had mortgaged it and the mortgage had been

foreclosed, but that if you brought suit within a year

after you became of age you [72] might possibly

recover this property; but that if you did bring the
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suit it would undoubtedly get your father into con-

siderable trouble of some kinds'?

A. Yes, that is about the sum and substance of the

conversation.

Q. And did you not so testify when you gave your

deposition in this casef A. Yes, sir.

Q. You were also asked in that deposition, were

you not, if you believed when your step-mother told

you that you would get your father into trouble, and

you said you did believe it?

Mr. GRAVES.—I object to all of this as improper

cross-examination, in addition to our other objections

in the case, and desire to have an exception.

The COURT.—You may answer the question.

(The plaintiff excepts and exception allowed.)

A. Repeat the question.

Mr. CANNON.—Q. Wasn't this question asked

you: "When your step-mother had told you that if

you brought a suit for the Carnegie Library suit you

would get your father into trouble, did you believe

it," and did you not answer by "Yes"? "Q. State

whether or not you were influenced in your silence

and failure to bring such a suit by that statement of

your step-mother"? And you answ^ered it, "Yes;

that w^as the cause for my silence." That is a fact,

isn't it? [73] A. That is true.

Q. And wasn't this question asked you: Now, Mr.

Newberry, I am going to read these questions just as

they are given—"Q. Why didn't you bring a suit

within the year as she suggested," and did you not

answer, "Because she told me that I would get my
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father into trouble if I did so." Wasn't that ques-

tion asked you and did you not answer it as I read

the answer here? A. Yes.

Q. Now, as a matter of fact, when you testified

here and gave your deposition, you told the truth,

did you not? A. Certainly.

Q. And on cross-examination you were inquired

of relative to the same matter, weren't you?

A. I think so.

A. And were you not asked this question: "Did

you ever live at 170 at 88th Street, New York?

A. Yes. Q. That was during 1896 and 1899?"

Mr. GRAVES.—Are you asking if these questions

were asked or are you asking as to the independent

fact?

Mr. CANNON.—I will ask the independent fact,

but it is given here.

Q. That was during 1898 and 1899?

A. I believe so.

Q. Afterwards you went into the navy you say ?

A. Sometime after that; yes, sir. [74]

Q. But you visited your people from time to time

while you were in the navy ? A. Yes.

Q. And it was during one of these visits that you

had a conversation with your step-mother in regard

to what is known as the Carnegie Library property

in Spokane? A. Yes, sir.

Q. She then advised you that you had some in-

terest in that property which you might acquire

within a year after your majority? Q. Yes, sir.

Q. What reason did she give you and what did
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she advise you to do in order that you might be able

to bring such an action, if anything ?

Mr. GRAVES.—Is that asking an independent

question ?

Mr. CANNON.—I am asking the independent

question.

A. She never gave any reason.

Mr. CANNON.—Q. Didn't she warn you to save

your money?

A. Yes, she advised me to save my money.

Q. And that conversation when you were out rid-

ing with her? A. I believe so.

Q. Well, aren't you pretty positive that that was

the fact? A. I think so, yes.

Q. How old were you then? [75]

A. About eighteen or nineteen.

Q. You were about nineteen, weren't you?

A. I believe so.

Q. You understood, did you not, during that con-

versation in Pleasant Valley, New York, that she re-

ferred to the Carnegie Library property in Spo-

kane?

A. Yes, that is the property she referred to.

Q. And you understood that she advised you to

save your money because she wanted you to be able

to protect your interests ; that is the reason that she

gave, wasn't it? A. Yes.

Q. And as a matter of fact, the reason you did not

bring the action immediately after you became of age

was because you did not want to get your father into

trouble ? A. No, sir.
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(Testimony of William Fraser Newberry.)

Q. Then, why did you say that that was the cause

of your silence ?

A. I believe I stated that was the cause of my
silence at that time, in 1904?

Q. Yes, the reason that you remained silent was

because you did not want to cause your father any

trouble? A. Yes.

Q. You never brought any such suit or any suit

except this suit, did you? A. No.

Q. Now, I will ask you if you did not state when

your [76] deposition was taken in this case—the

question was not asked you: "Q. State whether or

not you were influenced in your silence and failure

to bring such an action by that statement of your

step-mother," and did not you answer it, ''yes, that

was the cause for my silence"?

The COURT.—Wasn't that question propounded

to the witness once before?

Mr. GRAVES.—I understand, if that question

was not asked and if he did not answer it so.

A. I believe that question was asked.

Mr. CANNON.—Q. And you answered it in that

manner ?

A. Yes, sir.

Q. And you were under oath, weren't you?

A. Yes, sir.

Q. And you told the truth? A. Yes, sir.

Cross-examination.

(By Mr. STEPHENS.)
Q. You knew what the Carnegie Library site was,

did you
;
you knew what the property was?
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A. Mrs. Newberry told me it was our old home

site.

Q. You knew what the old home site was?

A. In a vague sort of a way
;
yes.

Q. Well, you lived on it?

A. Yes, when I was a child, yes. [77]

Q. What age did you live there on that property?

A. Well, that I don't know.

Q. Did you say anything to your father about

your rights, after this conversation with your step-

mother? A. No, sir.

Q. Never mentioned the subject to him?

A. No, sir.

Q. And you were in Spokane after you became of

age, before this suit was brought ? A. Once.

Q. When? A. Sometime in March, 1908.

Q. You were discharged from the navy when you

became twenty-one years of age?

A. The day before my twenty-first birthday.

Q. And where did you go then ?

A. New York City first.

Q. Was your father there then? A. No, sir.

Q. How long did you stay in New York City ?

A. About three days.

Q. Then, where did you go? A. Chicago.

Q. How long in Chicago ?

A. B'etween four and five weeks, I think.

Q. And then where?

A. I went from Chicago to Omaha. [78]

Q. And how long did you remain in Omaha ?

A. About a week.
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Q. Then, where did you go?

A. To Salt Lake City.

Q. And how long did you remain in Salt Lake

City?

A. I can't answer that question very directly be-

cause I was in and out of there a great deal.

Q. Where else—where did you go in and out ?

A. I went to Devil's Slide, Utah; to Park City,

Utah; to Garfield, Utah; and several other small

towns.

Q. Back and forth from Salt Lake? A. Yes.

Q. For about what period of time before you

finally became permanent in Salt Lake ?

A. About two years.

Q. Well, were you just going in and out of Salt

Lake City during those two years or did you go some-

where else besides Salt Lake ?

A. I went to California twice.

Q. How long were those trips?

A. The first trip was about four months, perhaps

between four or five months.

Q. The second trip, what?

A. About two months and a half. •

Q. These the only trips you made outside of Utah

during those tw^o years? A. Yes, sir. [79]

Q. And then at the end of those two years you be-

came a permanent resident of Utah, did you?

A. Yes, sir.

Q. Then, did you continue to reside there or did

you go in and out of Salt Lake or in and out of Utah

to other places ?
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A. I was in and out of Salt Lake, but my home

was there.

Q. Well, did you travel around other places?

A. Yes.

Q. Where to?

A. Tuella, Utah, I think was about the only place.

Q. That the only place? A. Brigham City.

Q. Go up to Portland, up around through the State

of Washington?

A. Not until I became a permanent resident there,

Q. Except this one trip you mentioned in 1908 ?

A. The first trip I made to California, I came by

way of Spokane.

Q. Going to California? A. No, going back.

Q. From California you came through from where,

Portland or Seattle and Tacoma?

A. No, Portland.

Q. You saw your father here in Spokane that trip,

didn't you? [80] A. Yes, sir.

Q. When you were discharged from the Navy

where was your father then living?

A. I don't know.

Q. Did you see him before you saw him here in

1908 after you were discharged from the Navy ?

A. No, sir.

Q. Now, what were you doing in Chicago, Omaha,

and these other places from the time you were dis-

charged from the Navy until you were here in 1908,

in a general way; I don't want you to give me all

the details, but generally what were you doing ?

A. Travelling around, working wherever I could

find it.
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Q. You would work whenever you would happen

to have an opportunity and earn what you could and

then go somewhere else ? A. Yes, sir.

Q. And had money, of course, to make these trips

on when you did make them?

A. No, I did not.

Q. How did you make them then ?

A. I was ''hoboing" it.

Q. ''Hoboing"? A. Yes, sir.

Q. Well, you got around any way ?

A. Yes, I managed to get there. [81]

Q. You managed to make all of these trips, as you

have indicated it, hoboing? A. Yes, sir.

Q. Then, you could have hoboed it to Spokane

most any time you wanted to ?

A. Yes, I believe I could.

Q. Well, you know you could, don't you? You
have done enough of it ? A. Yes.

Q. You had done that before you were discharged

from the Navy, hadn't you? A. No, sir.

Qi. Hadn't? A. No, sir.

Q. How old were you when you went into the

Navy ? A. A little over fifteen.

Q. And were you back here in Spokane from the

time you went into the Navy until you came out ?

A. No, sir.

Q. You were here in Spokane after you first left

Spokane and went East, weren't you?

A. I believe I was here for a short time.

Q. How old were you when you left Spokane?

A. The first time?
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Q. Yes.

A. I was between nine and ten years old I think.

Q. You had been going to school before you left

[82] Spokane? A. I don't remember.

Q. You went to school after you went East, didn't

you? A. Yes.

Q. For a number of years ? A. Yes, sir.

Q. Before you joined the Navy? A. Yes.

Q. In fact, you continued to go to school from the

time you left Spokane until you did go into the

Navy, didn't you? A. On and off, yes.

Q. Well, what do you mean by "on and off"?

A. Well, we were travelling a great deal after we

left Spokane.

Ql Where were you traveling ?

A. When we first left Spokane we went to Europe.

Q'. Who do you mean by "we"?
A. I mean by father, Mrs. Newberry and her child

and myself.

Q. You had a tutor along with you, teacher ?

A. No, sir.

Q. How long were you in Europe with your father

and step-mother on that trip, if you know ?

A. I don't remember the exact time.

Q. Well, you were with your father or in school

from the time you left Spokane until you went into

the Navy? [83] A. Yes, sir.

Q'. Lived with him when you were in school ?

A. Yes, sir.

Q. Do you remember about when he was married

to the present Mrs. Newberry?
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A. No, I don't remember when that occurred.

Mr. STEPHENS.—I think that is all.

Mr. CANNON.—One question I overlooked.

Cross-examination.

(By Mr. CANNON.)
Q. You say that you received a letter from Messrs.

Belden & Losey ; have you that letter with you ?

A. No, sir.

Q. Where is it?

A. It is in Salt Lake City.

Q. You have got it though ; have got it there ?

A. I haven't the letter; no, sir. I was informed

through my attorneys ; they have the letter.

Q. Did you ever see the letter ?

A. No, sir— I beg your pardon, I believe I did.

Q. Did you read it? A. Yes.

Q. Do you remember the contents of it?

A. No, sir.

Q. Can't tell anything about its contents? [84]

Mr. GRAVES.—We object to that as not proper

cross-examination, and immaterial and irrelevant.

Mr. CANNON.—^Q. You don't know what was con-

tained in that letter?

A. Yes, I do know some of the things that were

contained in that letter.

Q'. Tell us what was contained in it.

Mr. GRAVES.—What was your Honor's ruling?

The COURT.—I will sustain the objection.

Recross-examination.

(By Mr. STEPHENS.)
Q. After this conversation with your step-mother
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you never made any inquiry nor investigation from

nobody or to any extent, of any kind, nature or de-

scription, whatever, until you got this letter from

Belden & Losey, as I understand it %

A. I forgot all about it.

Recross-examination.

(By Mr. CANNON.)
Q. The matter of property during these times did

not weigh heavily upon your mind ? A. No, sir.

Q. You could get free rides and free meals with-

out it.

A. No, sir, I got very few free meals. [85]

Redirect Examination.

(By Mr. GRAVES.)
Q. Now, Mr. Newberry, you were five years old

when your mother died, and you were very young

when you left Spokane first, as I understand you;

do you recall how old you were when you went to

Europe ?

A. I believe between nine and ten years old.

Q. On the family 's return from Europe, where did

they go ; did they return to Spokane to reside ?

A. I believe they did.

Q. Did they bring you to Spokane with them ?

Q. No, sir.

Q. Where were you left %

A. In Amhurst, Massachusetts.

Q. In school there? A. Yes, sir.

Q. Do you remember how long you remained there,

about?

Q. I believe a little over one year and a half ; some-
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thing like that.

Q. And from there where did you go ?

A. I returned to Spokane.

Q. Your family was then residing in Spokane?

A. Yes, sir.

Q. And how long did you remain here then ?

A. I don't remember; just a short time. [86]

Q'. Where did you go after that time ?

A. They returned to New York City.

Q. The family went there ? A. Yes, sir.

Q. Took you with them ? Q. Yes, sir.

Ql Do you recall how long they remained in New
York City 1 A. No, not exactly.

Q. Where did they go from New York

A. Went to New Mexico, Santa Fe.

Q. You were with the family while they were in

New York and New Mexico ?

A. Part of the time in New York. I wasn't with

them in New Mexico.

Q. You were in school ? A. Yes, sir.

Q. After leaving New Mexico, where did they go ?

A. Returned to New York City.

Q. And did you reside in the family or stay in

school ? A.I resided in the family.

Q. Did you go to school any before entering the

Navy ? A. That was the last schooling I got.

Q. How did you come to enter the Navy, Mr. New-

berry? What was the reason for it? [87]

A. To tell you the truth, I don't know.

Q. Were you fond of schooling and school work

and did you get along well with your teachers, and

so forth?
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A. About as well as the average boy would, I guess.

Q. When you entered the Navy, in what capacity

was it ?

A. As apprentice boy for general service.

Q. And in what capacity did you serve, during

your service in the Navy ?

A. Just in the general service.

Q. You are not an officer of any sort, just a sea-

man?
A. Only a petty officer ; I held a petty officer's posi-

tion a short while before the expiration of my en-

listment.

Q. Now, where were the vessels in which you

served during the time; where were they stationed;

what waters ?

A. On the Atlantic Coast, what is known as the

Atlantic Fleet.

Q. After you left the Navy what occupation did

you take up; what work did you do?

A. Structural iron work.

Q. I understand from your testimony that you

worked for a few days or a short time in a place and

then went on to some other place, during a period

of several years after leaving the Navy ?

A. Yes, sir. [88]

Q. When you came to Spokane, I think you said it

w^as in 1908, what was your financial condition ?

A. I had sixty cents in my pocket.

Q. How long did you remain here ?

A. I came about half past nine in the morning

and left about four o 'clock in the afternoon.
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Q. And then you testified you had been riding at

the expense of the railroad company, in various in-

convenient places and positions, I assume, Mr. New-

berry 1 A. Yes, sir.

Q. And you say also that you were not attired

immaculately or anything of that sort?

A. No, sir.

Q. Did you see the present Mrs. Newberry at that

time ? A. Yes, sir.

Q. How long?

A. Oh maybe five or ten minutes.

Q. Did you see your father at that time ?

A. Yes, sir.

Q. How long?

A. About two hours, two hours and a half.

Q. What was your reception, Mr. Newberry, in

the family at that time ?

Mr. CANNON.—I do not think that is material

here.

Mr. STEPHENS.—I don't care.

The COURT.—^You may answer.

A. Well, it was not very warm. [89]

Mr. GRAVES.—Q. Was anything said by either

Mr. or Mrs. Newberry to you or by you to either of

them about your property interests, or having any

property interests here in Spokane? A. No, sir.

Qi. Did it occur to you at that time that you had

any? A. No, sir.

Q. Did your father invite you to stay in town,

come to his home and stay there at that time, Mr.

Newberry ?
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A. No, sir ; he acted like he wanted me to get out

of town again.

Qi. What did he do to show that desire on his part?

A. Why, he gave me eight or nine dollars, some-

thing like that and told me to get out of town, go

over to Sandpoint and see if I could get some work.

Q. And you departed thereafter? A. Yes, sir.

Q. After the brief stay that you have mentioned?

A. Yes, sir.

Q. You are now a married man, Mr. Newberry ?

A. Yes, sir.

Q. And have a child ? A. Yes, sir.

Q. And you do not roam around the country at

the present time? A. Hardly.

Q. In coming out here from Salt Lake you didn't

travel \^0'] free? A. No, sir.

Q. Mr. Newberry, at the time of this conversa-

tion with Mrs. Newberry in New York when she re-

ferred to your having some property interests here

in Spokane, you were on a furlough, were you ?

A. Yes, sir.

Q. And shortly after that conversation did you

return to your ship?

A. Yes, sir; within a week.

Q. Do you recall as to whether you ever visited at

the Newberry home again after that time ?

A. I don't believe I did.

Q. Either when you were in the service or after

you left until you saw them here in Spokane?

A. That is the only time.

Q. Now, what was the nature of the conversa-
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tion in which this reference was made to your prop-

erty interests ?

A. Why, it was—oh, you might say a sort of a step-

motherly lecture about saving money. She wanted

me to save my money.

Q. Was that the chief subject of the conversation?

Mr. OANNON.—It seems to me that is pretty lead-

ing and somewhat suggestive.

The COURT.—You may answer.

A. Yes, saving money was the—seems to be the

cheef [91] subject, that was what started the con-

versation .

Q. Had you been of a careful saving turn thereto-

fore, Mr. Newberry? A. No, sir.

Q. Now, how did this reference to your property

interests come up, if you recall ?

A. I don't remember just how she started it, but

it was something to the effect that she thought there

was some property here in Spokane that belonged to

me that I had an interest that I could probably get

if I saved my money, saved money enough to start

proceedings with.

Q. Did Mrs. Newberry tell you what the nature of

that property was ?

A. She told me that it was our old home site,

which is now the Carnegie Library site. She said

something about my own mother had left it to me but

that my father had mortgaged the property or some-

thing to that effect and been unable to pay this mort-

gage when it fell due, and that I could probably get

it back, but if I did I would undoubtedly get him into
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some kind of serious trouble. iShe never stated what

it was, I don't believe; it was to that effect, anjrway.

I don't remember just for sure.

Q. You understood from what she said that this

property had passed into other hands ?

Mr. STEPHENS.—I object as to what he under-

stood.

The COURT.—I think the witness has stated the

facts. [92]

Mr. GRAVES.—^Q. Did she undertake to go into

any other details relative to your interests ?

A. No.

Q. Did she attempt to tell you what steps you

would have to take?

A. No, I don't think she did.

Q. Did you receive from your father in the fall of

1909 any communication or any instrument relative

to property interests here in Spokane ? A. Yes.

Q. What was that and where did you receive it ?

Mr. STEPHENS.—If it is a letter or written in-

strument I do not think that is the best evidence.

A. I received a quitclaim deed.

Mr. GRAVES.—Q. I will ask you if that is the

deed you received ? A. Yes, I believe it is.

Mr. GRAVES.—^I will offer it in evidence, if you

desire it. I do not think it is particularly material.

Mr. CANNON.—We have no objection, Mr.

Graves.

(The deed admitted in evidence and marked Plain-

tiffs' Exhibit 3.)

Mr. GRAVEiS.--Q. Where is the letter that ac-
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companied this deed, do you know ?

A. Yes, sir; in Salt Lake City.

Q. Now, what was the purport or contents of that

letter?

Mr. STEPHENS.—Now, I think I will object to

that [93] since they have got it ; it seems to me it

ought to be here.

The COURT.—I think the testimony is incompe-

tent but it will be admitted subject to the objection.

Mr. CANNON.—Ought it not also be admitted

subject to our right to call for the original letter, if

you deem it advisable?

Mr. GRAVES.—I will say to you that if Mr. New-

berry can secure it from Salt Lake City we will be

perfectly willing to put it in evidence.

Mr. CANNON.—With that understanding we

make no objection.

Mr. GRAVES.—Q. Do you think you can find it,

Mr. Newberry ; can you find it ?

A. The letter is still in my possession. Mrs. New-

berry can forward it on short notice.

Q. Just state what was the purport of that letter?

A. Why, there was little or nothing, the first letter

he sent me, when he sent the quitclaim deed, he asked

me to sign it as a favor to him more than anything

else ; it was some property he wanted to clear up.

A. Did he tell you why it was necessary for you to

sign it?

A. No, he gave no explanation at all, simply a

quitclaim deed and asked me to sign it.

Q. And what did you do in answer to that letter?
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A. I wrote back and asked him what the point was

or how it concerned me ; wanted a little explanation

of it. [94]

Q. And what did he reply to that %

Mr. CANNON.—That is objected to on the ground

that the letter is in their possession.

The COURT.—Have you that letter in your pos-

session ?

A. No, sir.

The COURT.—Q. What did you do with it?

A. It is in Salt Lake City.

Mr. GRAVES.—I will say with respect to that

letter we will produce it if you desire.

^Q. What was his reply to that %

A. He replied that it was some property that he

had conveyed several years ago and that there was a

technical question involved that some lawyer thought

could best be straightened out by a quitclaim deed

from me and again he asked me to sign the deed.

Q. Did you do it? A. No, sir.

Q. What did you do then ?

A. I took the matter to my attorney, Messrs. Sny-

der & Snyder in Salt Lake.

Q. And what did you do with them ; what did you

tell them about what you wanted them to do; tell

fully what occurred?

A. I just asked them for advise as to the signing

of this quitclaim deed and they advised me not to

sign it until they had investigated it. [95]

Q. Did you ask them to investigate?

|Mr. CANNON.—It seems to me that is immaterial
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and not within the issues here; different property

from that described in the petition.

The COUET.—He may answer the question.

A. I am not sure whether I asked them to investi-

gate it or whether they advised me to let them in-

vestigate.

Mr. GrEAVES.—^Q. At any rate, it was agreed

that they should investigate ?

A. Yes, sir.

Q. And as a result of this investigation you dis-

covered through Messrs. Belden & Losey the exist-

ence of a guardianship proceedings?

A. Yes, sir.

Q. And is that the first you knew of the guardian-

ship proceedings? A. Yes, sir.

Q. Now, Mr. Newberry, from the time of this con-

versation with Mrs. Newberry in nineteen hundred

—

up there in New York, whatever date it was, down

to the time of the receipt of this letter from Mr. A.

A. Newberry inclosing a quitclaim deed, had you

ever heard anything further or at all of any supposed

property interests that you had in Spokane and had

you ever thought anything about or concerning such

property interests?

A. No, I had never heard anything about it. In

fact I had never taken any interest in it at all. [96]

Q. Had you ever thought about it
;
paid any atten-

tion to it? A. No, I don't believe I had.

Mr. GEAVES.—That is aU.
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Recross-examination.

(By Mr, CANNON.)
Q. You went to school in ScMosser Hall in Boston,

didn't you? A. I didn't catch that.

Q. You went to school in an institute in Boston

called Schlosser Hall ?

A. I don't remember; maybe I did; maybe I

didn't.

Q. Well, you went to school in Boston, didn't you?

A. I don't remenuber whether I did or not.

Q. You don't remember whether you went to

school in Boston in '95 ?

A. No, sir, I know I went to school in Amhurst.

Q. How long were you in Amhurst ?

A. I think about a year and half.

Q. And then, where did you go to school after

that? Went to school in New York, didn't you?

A. Yes, sir.

Q. In other words, your father kept you at school

pretty regularly until you went into the Navy ?

A. Yes, sir; he did. [97]

Q. And you lived with your father except when

you were attending these private schools?

A. Yes. -'

Mr. GRAVES.—We object to that as immaterial

and irrelevant and not proper cross-examination.

Mr. CANNON.—Q. And you went to Mexico with

your father ?

A. New Mexico, yes, sir.

Q. Lived with him and his family ?

A. Yes, sir.
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Q. As a matter of fact, your father had charge of

you, cared for you and supported you until you went

into the Navy?

Mr. GrRAVES.—I object to that as incompetent,

irrelevant and immaterial and not proper cross-ex-

amination. I think it is a matter that will be as-

sumed, in the absence of proof.

The COURT.—I do not think that is material at

all; it already appears from the testimony in the

record anyhow.

Mr. CANNON.—^Q. When you came to Spokane,

you say your father didn't treat you real well?

A. Why, he didn't act as though he was awfully

glad to see me or anything like that.

Q. He didn't kill the fatted calf or anything of

that sort? [98] A. No, he didn't.

Q. But he did give you some money?

A. Yes, sir ; I believe he gave me eight or ten dol-

lars.

Q. You asked him for enough to take you to Salt

Lake City, or some other city ? A. No.

Q. Didn't you ask him for some money?

A. No, sir.

,Q. He just offered you some and you took it ?

A. I gave him to understand the condition I was

in, that I was up against it.

Q. Did you pay your fare to Spokane ?

A. No, sir—you mean this last trip?

^r. GRAVES.—Nothing testified as to that.

Mr. CANNON.—At that time you were able

bodied, were you ? A. Yes, sir.
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Q. Did you look for work in iSpokane ?

A. No, I didn't.

Q. Was there any reason why you could not re-

main in iSpokane and work, if you found wor'k ?

A. No reason except that he asked me as a favor

to him to get out of town again.

Q. For the reason that you had been taking care of

yourself, was it?

A. I believe that was part of it. [99]

Q. He wanted you to go to Sandpoint and go to

work ? A. If I could get work, yes.

Q. And did you do that ?

A. I went to Sandpoint there and there was no

work to be gotten there; everything was shut down

by a general strike.

Q. General strike of what?

A. The lumbermen, the mills.

Q. What year was that? A. 1908.

Q. And then where did you go ?

A. I went to Garrison, Montana.

Q. How long did you remain there?

A. About two weeks.

Q. You were not married at that time, were you?

A. No, sir.

Q. What is your business now?

A. I am a structural iron worker.

Q. Do you work in your own city right along?

A. In and out of Salt Lake; I never get very far

away from Salt Lake.

Q. You testified that you attended Amhurst Col-

lege in Boston, or near Boston; I believe it is near
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Boston, is it?

A. I never went to Amhurst College ; I went to, I

believe it was called Mount Pleasant Institute. It

was in the town of Amhurst; I don't know just how
far it is [100] to Boston; it is a short ways.

Q. Do you remember who your Professor at that

time was? A. Yes, sir.

Q. What was his name?

A. His last name was Nash. His first name I am
not positive of, but I believe it was William.

Q. William Nash? A. I think so.

Q. And he was your Professor during all the time

that you were there?

A. During all the time I was in school
;
yes, sir.

A. Well, did he not have charge of the school also?

A. I don't remember that. There was a large

family of them and his father used to have something

to do with it. I don't remember now who was the

direct head of the school.

,Q. Who had charge of you boys?

A. Mr. Nash.

Q. Sort of a preceptor? A. Yes, sir.

Q. I presiune the reason you did not ask your

father when you were here about the property in

which your mother told you you had an interest was

because he did not treat you quite right ?

A. No, I never thought anything about it.

Q. Then, it didn't occur to you at all?

A. No, sir. [101]

Q. You just allowed the matter to slip from your

mind ?
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A. Never thought anything more about it aZ all

after I left Spring Valley.

Q, That is until you gave your deposition in this

case?

A. Until I received this quitclaim deed from Mr.

Newberry, then it recalled to my mind again.

Recross-examination.

(By Mr. STEPHENS.)
Q. Structural iron work is skilled employment,

is it not ?

A. Yes, sir ; to a certain degree.

Q. Skilled labor? A. Yes, sir.

Q. Skilled labor? A. Yes, sir.

Q. And you are necessarily, in following that

taken a great many places, aren't you?

A. No, not necessarily.

Q. Well, you go a great many places when you

are a structural iron man? Q. Yies, sir.

,Q. Now, w^hen did your father go to New Mexico?

A. I don't know.

Q. What did he do down there ?

A. That I don't know. I don't know anything

about his (business affairs at all. ,[102]

Q. Well, do you know that he went on account of

his health? A. No, I did not know that.

Q. You did not know that ? A. No.

Q. When you saw him' in Spokane in 1908, didn't

he tell you that he was broke, didn't have any money

himself?

Mr. ORAVES.—^I object to that as incompetent,

irrelevant and immaterial and not proper cross-ex-
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amination, the financial condition of Mr. A. A. New-

berry is of no great importance.

The COURT.—I do not think his financial condi-

tion would be material at all.

Mr. iSTEPHENS.—Q. Did you know Van Houten

at all?

A. No, sir.

Q. Didn't know him personally? A. No, sir.

Q'. As far as you know, you never had a word on

any subject with him? A. No, sir.

Qi. You don't know Mr. Monaghan personally

either? A. No, sir.

Q. Never had a word of conversation with Mr.

Monaghan, have you; I mean before this suit?

A. Not before this suit was started; no, sir.

Q. Did you have any educational advantages while

in [103] Navy ; have any sort of a school or study-

ing of anything?

A. Nothing except what a man had to do to hold

up his own in the service.

Q. Now, in the Navy you were fed, weren't you;

all your board and clothes were furnished?

A. Yes, sir.

Q. So what salary you had, if you had a mind to,

you could have had it all when you came out ?

A. Your clothes, you have to pay for yourself;

have to clothe yourself, after the first installment

of clothes they give you.

<3. At any rate you could have saved while in the

Navy enough money to have come to Spokane, as

suggested by your step-mother and commenced
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some sort of proceedings to recover that property,

couldn't you? A. Yes, probably.

Q. You say '*probably"; don't you know that you

could if you tried"?

A. No, because the United States isn't very gener-

ous" with their pay to the men in the service, that is,

in that branch of the service.

Q. What pay did you get ?

A. I got from nine dollars a month to thirty dol-

lars a month.

Q. Well, what did you average?

A. I wouldl have to stop to figure that out. [104]

Q. Well, you could have saved a thousand dollars

out of it, couldn't you, if you had tried?

A. No, I don't believe I could.

iQ. Well, could you have saved seven hundred

fifty dollars?

Mr. GRAVES.—Are you asking in Yeiw of Mr.

Newberry's temperament of a saving man; you

know there is a great deal of difference in the amount

that can be saved.

Mr. STEPHENS.—I am not an expert on invest-

ments or savings, but I am asking him what he could

have done if he had followed his step-mother's advice.

A. I possibly might have saved five or six hundred

dollars.

Q. You haven't even done that or you would have

been able to start proceedings here, in view of the

experience you have had in employing counsel?

Mr. GRAVES.—It seems to me it is immaterial

and irrelevant. I can relieve counsel by saying that
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Mr. Newberry's delay in bringing these proceedings

is not because of his financial condition. I suppose

that is what you want.

Mr. 8TEPHENS.—That is the point we are after.

Mr. GRAVES.—We are making no such claim,

you know.

Mr. iSTEPHENS.—Q. Now, Mr. Newberry, your

step-mother said to you that your father had mort-

gaged that home place; your mother left it to you

and your father mortgaged it and [105] couldn't

pay the mortgage, and as I understood you he there-

fore lost the property; is that correct?'

A. I believe that is what she said.

Q. And you could still recover that property if

you would come back within a year after you became

of age ? A. (She said that I might do it.

Q. I understand. That you might be able to?

A. Yes, sir.

iQ. She was telling you to save your money so that

you could come back and try it ? A. Yes, sir.

Q. iSo she was not trying to keep you from doing

it because it would embarrass your father?

A. That is something I didn't understand. I did

not know why she should put up a proposition to me

and tell me if I took it up I would only get my father

in trouble. That is certainly what she told me.

Q. The object of the conversation however was to

get you to save your money? A. Yes, sir.

Q. And the reason she gave to you for saving your

money was because you had interests here you ought

to get after when you became of age ?
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A. That is about the size of it.

Q. Now, when this quitclaim deed came to you,

that was in November, 1909, 1 believe?

A. Yes, sir. [106]

Q. Now, after you got the second letter from' your

father, didn't your father go down to Salt Lake and

see youf A. It was some time after that.

Q. How long after that before your father went

down to see you?

A. It was I believe in the following February or

the early part of March. It was in February, I

think.

Q. February, 1910, then?

A. Yes, latter part of February, 1910.

Q. You subsequently did sign a quitclaim deed to

this property described?

A. Yes, sir; I signed one.

I^edirect Examination.

(By Mr. GRAVE'8.)

Q. What was the purpose of your father's visit

to you at Bait Lake ?

Mr. iSTEPHENS.—I object to that as incompe-

tent, irrelevant and immaterial.

Mr. GRAVES.—Q. What did he try to get you to

do when he was down there?

A. Why, he came there to try to get me to drop

this whole business.

Q. Not press any claim here at all?

A. That was the idea exactly. In fact, he has of-

fered us a price to drop it. [107]

Q. Had he prior to that time ever said anything
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to you about any property interests or interests, or

any possible claim that you might have here in Spok-

ane? A. No, sir.

Q. At any time in your life? A. No.

Q. Now, at the time of this conversation with the

present Mrs. Newberry, that has been referred to,

when she told you that you might possibly have some

interests, and so forth, what were your relations

with your father?

A. Why, they were what they had always been,

very friendly.

iQ. Did they at any time afterwards, in conse-

quence of any incident of misunderstanding, become

in any way strained? A. Yes, sir.

Mr. CANNON.—It seems to me that is immate-

rial, the family relations. I doubt if we ought to go

around the circle more than four or five times any-

way.

Mr. GRAVES.—You brought this out. Now, I

propose to show at the time of this conversation the

usual relation between father and son existed*

The COURT.—You may answer the question.

Mr. GRAVES.—Q. When did they arise, that

strained relation?

A. I am not positive as to the dates, but I believe

it was in May, 1906, about that time. [108]

Q. Shortly before you left the Navy?

Q. Yes, sir.

Q. Now, what was that incident; what was the

cause of that strained relation?

A. Why, there had been some talk between my
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father and I that I was to come to iSpokane here

when my enlistment was expired and sort of go into

business with him. I believe he said he was going

to take up some apple land here, some orchard land;

something like that. It was to that effect, anyway,

that I come out here at the expiration of my enlist-

ment and sort of go into business with him; but on

his leaving New York for Spokane he wrote to me

and told me that, considering everything, that I had

not been home for such a time and I had chances to

go home, we better forget the Spokane proposition,

drop it altogether.

Q. And to that you made no answer?

A. After that I made no answer because he wrote

the letter the day he left New York.

Re-recross-examination.

(By Mr. iSTEPHENiS.)

Q. Have you that letter here? A. No, sir.

Q. Where did you receive it?

A. It was received when I was going to the battle-

ship pier.

Q. About four or five months after your dis-

charge? A. Yes, sir. [109]

Q. And from that time on you didn't feel very

kindly to your father? A. No, sir.

Q. In fact you had considerable feeling against

him from that time on?

A. Why, no, not exactly that; I didn't have so

very much against him, but I thought it was kind

of funny that he should turn me down at the last

moment. I couldn't very well understand it, and I
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never heard anything further from him.

Q. And! you didn't write him for any further ex-

planation?

A. I didn't know where to write; he gave me no

address at which I could find him.

Q. You knew his address at the time he wrote?

A. I am telling you he wrote that on the day he

left New York.

Q. I understand. Don't you think he left a for-

warding address for his mail so it would have

reached him ? A. Maybe he did.

Q. You never tried to find out by writing him at

all? A. No, sir.

Q. You didn't write him to Spokane?

A. No, sir.

Q. Was he going to pay your way to Spokane or

were you supposed to have enough to get here?

A. I was supposed to look out for myself.

Q. And he evidently assumed in writing this letter

to you, that you had money enough to come to Spok-

ane if you [110] wanted to?

A. I should judge so.

Mr. STEPHENS.—That is all.

Witness excused. [Ill]

[Testimony of W. C. Losey, for Plaintiff.]

W. C. LO'SEY, a witness called on behalf of the

plaintiff, after being first duly sworn, testified as

follows-:

Direct Examination.

(By Mr. GRAVES.)

Q. Mr. Losey, you are a member of the bar of
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this court? A. I am.

Q. And one of the solicitors for the complainant

in this case? A. I am.

Q. When did you first hear of William Fraser

Newberry and of anything in connection with this

matter, and how?

Mr. CANNON.—That is objected to as immaterial.

The COURT.—I suppose they will connect it up.

I will overrule the objection.

A. Sometime in the month of November, 1909, the

latter part of the month I should judge.

Mr. GRAVES.—Q. How did you hear of it?

A. Through a letter from Snyder & Snyder of Salt

Lake City, Utah.

Q. Have you a copy of the letter here?

A. I have the original letter here.

Mr. GRAVES.—We offer this in evidence.

(The letter admitted in evidence without objec-

tion and marked Plaintiffs' Exhibit 4.) [112]

Mr. GRAVES.--Q. Upon the receipt of this letter

Mr. Losey, what did you do in connection with the

matter?

A. I wrote Messrs. Snyder & Snyder for some

more information in regard to the contents of the

letter and told them that we were at liberty to

handle the case, and we had several letters back and

forth.

Q. Did they give you any more information con-

cerning the character of the information^?

A. No, they sent me that quitclaim deed that was

offered in evidence I think later in the correspond-
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ence ; some time later in the correspondence.

Q. What else did you do; how did you come to

learn of the existence of the guardianship proceed-

ings?

A. I went to investigate the records. I first

looked at the tract indexes to find out who was the

record owner of that property.

Q. The property described in the quitclaim deed?

A. Yes.

Q. And then you discovered the situation?

A. The title at the present time and I began to

trace it back. I had considerable trouble in tracing

it back.

Q. Just state in detail what you had to do and

what you did do.

A. I went through all the records at the court-

house.

Mr. CANNON.—It seems to me that is immaterial,

what he did for his client.

Mr. GRAV'ES.—I want to see how reasonable the

inquiry was as to diligence and so forth. [113]

The COURT.—^There is not any claim of a lack of

diligence after Belden & Losey were consulted.

(Argument.)

The COURT.—You may answer the question.

A. I went first to the Auditor's office and I traced

the title back from grantor to grantor and in one of

those deeds back about 1892 or '93 I found a refer-

ence—a deed signed by a referee. On the face of

the deed I couldn't tell at the time whether it was

a referee appointed by the Superior Court or just
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the nature of the proceedings. I had some trouble
in locating the proceedings. Finally I went to the

Clerk's office, located the files, examined the files

in this partition suit and then for the first time I

realized that there was a real interest there, an ap-

parent interest on the face of the record which had
not been disposed of at that time. I did not know
the nature of this partition suit, whether it was regu-

lar or irregular. I had a strong suspicion after I

had examined the fil6s, as to the nature of it. Bince

that time counsel on the opposite side—have stated

their views with regard to it. We do not know yet

whether they are correct or not. After I had ex-

amined the files in this particular case, I went to the

grantor and grantee index and found the different

pieces of property that were owned by A. A. New-

berry at that time and examined the title to each

particular tract, and in examining the title to the

Carnegie Library site I found that it had been mort-

gaged and the mortgage foreclosed by the Hypotheek

Bank and title .[114] had vested in the Hypotheek

Bank. I wrote Mr. Newberry or Mr. Newberry's at-

torney to that effect. The other part of the prop-

erty at that time involved was the Sacred Heart

Hospital site and a section of land out north of town,

a hundred and sixty acre tract, that had all been in-

volved in the proceedings. I wrote to Mr. Snyder

that I thought that the title was absolutely good, as

far as I could see

—

Mr. iSTEPHENlS.—I object to what he told him.

Mr. GRAVES.—Just as to the guardianship pro-



114 William Fraser Newhery

(Testimony of W. O. Losey.)

ceedings, and state how you finally unearthed them.

A. In tracing back this chain of title I unearthed

these guardianship proceedings; it was quite a

tangle. I think in the limited time I could give to it,

it occupied several weeks, three weeks at least.

Cross-examination.

(By Mr. STEPHENS.)
A. Mr. Losey, don't you ordinarily go to the Ab-

stract Company and tell them you have a piece of

property you want to know something about and get

the information about it?

A. No, I didn't in this case.

Q. I say you can do that, and do it every day,

don't you?

A. I suppose I might have done that. I went to

the Abstract Company and found out the record

owner, and I got from the Abstract Company the

deeds and conveyances affecting [115] the title

and then I went to the Auditor's office and examined

them.

Q. A very simple matter to go to the Abstract office

and find out the chain of title on a given piece of

property isn't it?

Q. You can find the grantor and grantee.

Q. Book and page, so you can go and see it?

A. Yes, you can examine the deeds. But there

was this peculiarity in the title: It was sometime

before I discovered there had been a partition.

Q. The partition showed on the abstract books ?

A. It shows by referee. My first thought

was it was a bankruptcy proceedings.
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Q. The abstract gave the date and the book?

A. I went to the deed and then there was a refer-

ence made which I traced to the Clerk's office.

Qi. Your idea is he had to have a lawyer at any

time he had it looked up ?

A. The ordinary layman could not have looked

it up.

Q. He could have done that just as well after the

day he was twenty-one as two years or three years

after?

Mr. GRAVES.—That is a matter of inference for

the Court.

Mr. CANNON.—Q. Be no difference in the time

he made the investigation would it ?

The COURT.—I am inclined to think this is a

matter for the Court. I think a great deal of this is.

[116]

Mr. STEPHENS.—Q. Well, there was no differ-

ence in getting your employment because he didn't

put up money to start with ?

A. Well, the first matter

—

Mr. GRAVES.—I think that is a matter of infer-

ence.

The COURT.—I think he could get lawyers as

easily as he could travel around the country.

Cross-examination.

(By Mr. CANNON.)
Q. During your investigation there you did all

there was to learn about fraction section one, twenty-

six, range forty-two, did you not?

A. That was the piece of land

—
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Q. (Interrupting.) Bought by the Northern

Pacific Railway?

A. That was the one included in the quitclaim

deed?

Q. Yes, you looked into that?

A. I looked into the title of it, yes.

Q. You looked into it for the defendant (plain-

tiff)
;
you knew then that he bought it on contract and

paid $127.60 on it and then abandoned it ?

A. No, there was nothing to show that.

Q. Well, it appeared in the record however that

the contract was abandoned and the property was

sold again to somebody else?

Mr. GRAVES.—I object to that as immaterial,

irrelevant and not proper cross-examination. [117]

The COURT.—I don't think any particular prop-

erty is involved in this action. This is an action on

the bond, isn't it?

Mr. GRAVES.—It is an action on the bond. The

question of whether Mr. Newberry forfeited the title

or whether the title was good or not would make no

difference in this inquiry.

The COURT.—This is an action on the bond and

it seems to me the material question is whether the

guardian received thirty odd thousand dollars and

accounted for it. I don't see much else in the case

myself at the present time.

Mr. CANNON.—That is all.

Witness excused.

Whereupon an adjournment was taken until 3:00

P. M., July 14, 1911, and Court thereafter duly con-

vened; present as before. [118]
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GLEN B. DERBYSHIRE, a witness called on

behalf of the plaintiffs, after being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. GRAVES.)
Q. What official position do you hold, Mr. Derby-

shire? A. County Clerk.

Q. And Clerk of the Superior Court of Spokane

County? A. Yes.

Q. I show you a paper here and ask you if that

is one of the files in your office ? A. Yes, sir.

Q. In the case of Newberry vs. Newberry?

A. Yes.

Mr. GRAVES.—I will ask the stenographer to

mark this.

(The paper marked Plaintiffs' Exhibit 5 for iden-

tification.)

Mr. CANNON.—My thought was that we might

admit that that is a copy of the one you offered this

morning, so he might take it back with him to tho

courthouse.

Mr. STEPHENS.—I don't admit the signature.

Mr. GRAVES.—Do you admit that Mr. Van Hou-
ten executed this instrument which appears here.

Mr. QUINN.—No, we don't; that is what we don't.

If this gentleman says he knows Mr. Van Houten's

signature, he can testify to that. [119]

Mr. GRAVES.—I don't expect to prove it by Mr.
Derbyshire.

Witness excused. [120]
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ARTHUR A. NEWBERRY, a witness called on

behalf of the plaintiff, after being first duly sworn

testified as follows

:

Direct Examination.

(By Mr. GRAVES.)
Q. Please state your name.

A. Arthur A. Newberry.

Q. You are the father of the plaintiff in this case 1

A. Yes, sir.

Q. You reside in Spokane or near Spokane?

A. Yes, sir.

Q. Were you acquainted with B. C. Van Houten

in his lifetime? A. Yes, sir.

Q. The B. C. Van Houten who was appointed

guardian of William Fraser Newberry and Laura

Isabel Newberry? A. Yes, sir.

Q. Were you associated in business with him?

A. I was.

Q. Do you know his signature? Q. I do.

Q. I show you this instriunent and ask you if that

is Mr. Van Houten 's signature there ?

A. I would say that it was.

Q. When were you first married, Mr. Newberry?

A. The 29th of January, 1879. [121]

Q. To whom? A. Pauline P. Sullivan.

Q. Wbat children were born of that marriage?

A. Laura Isabel and William Eraser.

Q. William Fraser being the complainant in this

case? A. Yes, sir.

Q. When and where did Laura Isabel die?
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A. She died in Washington, D. C, in November
'90—I have forgotten the exact date. I was not

there ; I was out here at the time she died.

Q. And what was her age at that time?

A. She was just past seven ; she was in her eighth

year.

Q. You have known Mr. Monaghan for a long

while haven't you, Mr. Newberiy?

A. Yes, sir, some thirty years, I think.

A. And during all of that time where has Mr.

Monaghan resided %

Q. In this vicinity ; most of the time here.

Q. I say where has Mr. Monaghan resided?

A. In Spokane, I should think ; most of the time.

Q. And Mr. Van Houten, in his lifetime, where did

he reside?

A. He lived part of the time in Cheney and part

of the time here, then he moved to Seattle and died

in Seattle.

Q. Did you, after leaving Spokane, at any time,

have any other guardian appointed for the plaintiff

in this case, or his siYer? [122]

A. I did not directly. I think there was a guard-

ian appointed, guardian ad litem, in some proceed-

ings that I had brought—rather the Hypotheek Bank
brought that foreclosing under that one, and I fought

that case as long as I could ; and in that last hearing

I believe a guardian was appointed.

Q. I am asking you if you have any knowledge

of it?

A. I didn't have any personal knowledge of it.
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A. Now, Mr. J. F. McEwen who purchased the

property at this partition sale was an associate with

you in business, was he not, Mr. Newberry?

A. Well, we were both interested in the same bank.

Q. He, after receiving a conveyance to that prop-

erty, deeded it to you did he not ?

A. I think so.

Q. Within a very short time ?

A. It was all one transaction and it was all done

for one purpose
;
yes, sir.

Mr. GRAVES.—That is all.

Cross-examination.

(By Mr. CANNON.)
Q. For what purpose was it done?

Mr. GRAVES.—We object to that as immaterial

and irrelevant and having no bearing on this case.

The COURT.—I will pass on that question in the

final argument.

(The plaintiff excepts and exception allowed.)

A. Shall I tell it in my own way?

Mr. CANNON.—Tell it in your own way. [123]

A. At the time that my wife died I was very much

embarrassed for ready money and there was a four

thousand dollar mortgage on this property, block one

Brown 's Addition, our home, held by the Hypotheek

Bank, and I thought the easiest way to get some

money then was to go the the Hypotheek Bank and

ask them for an increased loan. The property had

increased in value very considerably; and I went to

Binkley & Taylor, the attorneys and agents for the

Hypotheek Bank, and asked them if they would in-
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crease the loan. They said **yes," they would loan

me four thousand more, making an eight thousand

dollar loan, provided I would clear the title. I said,

"What is necessary to do that?" They said, **You

have got to see your own lawyer about that, but there

is a way that you can do it." So I went to my at-

torney, Mr. Griffiths, at that time, and I told him

the circumstances and he said, ''That is all right;

that can be done ; we will bring a partition proceed-

ing and we will have the title cleared up so that they

will make the loan." And he told me that it was

necessary to get somebody to act as guardian ; it was

all a matter of form, no money would pass ; it would

simply take the property mentioned and pass it

through the Court; and we did that. Binkley &
Taylor, the attorneys for the Hypotheek Bank, also

appeared as attorneys for Mr. Van Houten, who was

appointed guardian, and proceedings were had ; and

they made the loan.

Q. Were you present when the transfer was made

under the partition sale?

A. You mean at the sale over at the courthouse?

[124]

Q. Yes. A. No, sir.

Q. Do you know whether any money passed?

Mr. GRAVES.—I object to that as immaterial and

irrelevant. I do not believe he will now be per-

mitted to show that this transaction was any other

than shown.

The COURT.—It will be received subject to the

objection.
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(The plaintiff excepts and exception allowed.)

(Question read.)

A. Well, I know that there didn't; distinctly un-

derstood that there should no money pass.

Mr. CANNON.—In other words, do you say then

that on May 29th, 1901, when the transfer of this

property was made and when this receipt for thirty-

three thousand four hundred dollars was given, as

a matter of fact no money passed between any of the

parties? A. Not a dollar.

Q. I notice here that one of these receipts of that

date. May 29, 1901, is signed by you, wherein you

purport to have received thirty-three thousand four

hundred dollars'? A. Yes, sir.

Q. Did you receive that money? A. I did not.

Q. And neither did the guardian of the estate of

the minors? A. No, sir.

Q. What did you say was your purpose, or did you

have any other purpose, than that you have testified

to [125] in mind in making this transfer of the

property from the guardian to yourself?

A. Why no, I wanted to clear the title; that was

all. You see at that time—perhaps to understand it

a little better—I was speculating in land, buying and

selling all the time, holding it—^sometimes holding

it a short time and sometimes longer, some under con-

tract and some under deed, outside of this home place,

that we agreed, my wife and I, between us, that that

was not to be speculated about because that was our

home. The balance of it was my business and I could

not transact any business with things tied up. I
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couldn't sell any property that I had, any real es-

tate.

Q. That was after she died ?

A. After she died I was tied up, and I wanted to

get it so that I could sell and turn around and sup-

port my family and keep going. I had no money to

work on then ; I was tied up.

Q. You say you had no money. What was your

financial condition at that time ?

Mr. GRAVES.—I object to this on the further

grounds, in addition to the other grounds, as im-

proper cross-examination. I did not go into that

question at all, with Mr. Newberry.

Mr. CANNON.—I want to show the entire trans-

action.

The COURT.—I thin^ I will sustain the objection

on the ground it is not proper cross-examination.

[126]

(The defendant excepts and exception allowed.)

Q. I notice that one of these receipts refers to the

property of the Northern Pacific, purchased of the

Northern Pacific Railway under contract 6105, that

is section one, township twenty-six, range forty-two,

in this coimty, $633.60. You purchased that prop-

erty I believe in May, 1889? A. Yes.

Q. That was before your wife died ?

A. Yes, sir.

Q. Did you ever pay for it? A. No, sir.

Mr. GRAVES.—I object to that on the ground it

is immaterial and irrelevant ; the parties are estopped

to set up any matter of this sort; the inquiry into
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title is not relevant and it is improper cross-exam-

ination.

The COURT.—The testimony will go in at some

state of the proceedings. I suppose it is immaterial

when.

(The plaintiff excepts and exception allowed.)

Mr. CANNON.—Q. How much had you paid on

that contract?

A. I think one hundred and twenty dollars, as I

recall it. I have forgotten the exact amount; the

contract will show.

Q. One hundred and twenty-six dollars and

seventy cents? A. That is correct.

Q. I call your attention to the contract and ask

[127] you if that is your signature attached to it ?

A. Yes, sir.

Whereupon the document identified by the witness

was marked Defendants' Exhibit "A" for identifi-

cation.

Mr. CANNON.—As a part of the cross-examina-

tion of this witness I will offer Defendants' Exhibit

"A" for identification in evidence.

Mr. GRAVES.—Which is objected to on all the

grounds previously stated, and an exception taken to

its admission.

The COURT.—It will be admitted subject to the

objection.

(The contract admitted in evidence and marked

Defendants' Exhibit ''A.")

Mr. CANNON.—Q. Did you have a conversation

with Messrs. Belden & Losey about this matter just
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before the commencement of this action?

Mr. GRAVES.—I object to that on the same

ground ; it is not cross-examination.

The COURT.—He may answer yes or no.

A. Yes.

Mr. CANNON.—Q. Did you state to them the

actual facts in relation to this guardianship and the

sale of the property?

Mr. GRAVES.—The same objection and all of

them.

The COURT.—I can't see the materiality of that.

Mr. CANNON.—It will become very material for

the purpose of showing that at the time this action

was commenced [128] the parties here in court

knew all the facts in connection with it.

The COURT.—He may answer the question, sub-

ject to the objection.

The plaintiffs except and exception allowed.

(Question read.)

A. Yes, sir.

Mr. CANNON.—Q. Substantially as you have

stated here ?

A. Oh, I presume so. I don't recall the exact

words of the conversation. I had more than one con-

versation with them.

Q. And with whom did you converse; which one

of the firm? A. Both of them.

Q. State whether or not you stated to them what

the fact was relative to any money passing when these

receipts were exchanged.

A. Well, I don't know that I mentioned any re-
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ceipts ; I don't recall that part of it. I know I stated

to them that no money had passed. They made a

reference to the matter of the bond, and I said there

never had any money passed at all ; it was simply a

partition proceeding for the purpose of clearing the

title.

Mr. CANNON.—That is all.

Cross-examination.

(By Mr. STEPHENS.) [129]

Mr. STEPHENS.—If your Honor pleases, if this

question is not proper as cross-examination, then, we

desire to make the witness a witness for the defend-

ants, and I presume for the purpose of this

—

Mr. GEAVES.—I understand the Court is ad-

mitting all of this on the theory that it has got to go

in sometime.

Mr. STEPHENS.—Q. Now, Mr. Newberry, Mr.

Van Houten went to Montana to live for a number

of years? A. Yes, sir.

Q. He was receiver of a bank at Helena ?

A. Yes—that is he assisted the receiver.

Q. That was before he went to Seattle ?

A. Yes, sir.

Q. And after he went to Montana, then perhaps

several years afterwards he went to Seattle and re-

sided there until the time of his death ?

A. Yes, sir.

Q. Mr. Van Houten and Mr. McEwen and you

were all connected with the Citizens' Bank of Spo-

kane? A. Yes, sir.

Q. In the panic of 1903, did that bank fail?
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A. Yes, sir.

Q. That bank failed? A. Yes, sir.

Q. When was this mortgage or loan made on this

home place? A. 1901.

Q. The home place, as I recall it, is now the [130]

Carnegie Library ?

A. Yes, sir.

Q. And when your wife died and when you made

this new mortgage for an additional four thousand

dollars, what did you do with the money that you got

on that mortgage ?

Mr. GRAVES.—One minute. As that introduces

a new question, I desire to object on the grounds

that it is immaterial and irrelevant and that these

defendants cannot be permitted to show in this ac-

tion anything in reference to the disposition of the

money; they are estopped to set up anything else

than appears upon the face of the records.

The COURT.—It will be admitted subject to the

objection.

(The plaintiff excepts and exception allowed.)

A. Well, it is pretty hard. You mean in detail

or in a general way ?

A. Well, in a general way, what you used it for?

A. Used it to maintain my family princiapply, I

guess.

Q. The plaintiff, William Fraser Newberry, was

one of the family that you maintained with that

money ? A. Yes, sir.

Q. Did you spend any of that money educating

him and keeping him in school ? A. I did.
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Q. Subsequently, was that mortgage foreclosed?

A. Yes, sir.

Q. Did you try to defeat the foreclosure of it?

A. I did. [131]

Q. Set up these partition proceedings; did you

undertake to defeat it on that ground or not ?

Mr. GRAVES.—I think the record is the best evi-

dence.

The COURT.—I will sustain the objection.

(The defendant excepts and exception allowed.)

Mr. STEPHENS.—Q'. Now, Mr. Newberry, about

when was that foreclosure, if you know ?

A. I do not know. I was not here ; I was in New
Mexico I think at the time. New York or New
Mexico ; I have forgotten which.

Q. Do you know the boy was a party to this fore-

closure ? A. I think he was.

Mr. GRAVES.—I object to that as not the best

evidence.

The COURT.—It is not the best evidence.

(The defendants except and exception allowed.)

Mr. STEPHENS.—Q. Now, Mr. Ne\^i3erry, at the

date of your wife's death, what was your financial

condition with reference to your debts and liabilities

and the property that you had and she had an interest

in?

A. Well, if the estate had been settled up at that

time, and the property sold at forced sale, the interest

that I had, the equities there, would not have been

anything left ; been practically bankrupt.

Q. If you had not secured the new and additional



vs. Clara Wilkinson et al, 129

(Testimony of Arthur A. Newberry.)

loan, what would have happened to you on this par-

ticular piece of property ?

A. Pretty hard question to answer. I should

probably have lot it just the same because I couldn't

sell anything; [132] I couldn't turn anything.

Q. Well, was there any disposition or intention on

your part or intention of anybody else's that you

know of to cheat and defraud this boy out of any

interest in that property?

Mr. GRAVES.—I think I will object to that. We
are not concerned with the frame of mind of Mr.

New^berry at that time.

The COURT.—He may answer.

(The plaintiff excepts and exception allowed.)

A. Never ; never thought of such a thing ; I have

stated I did it, and under whose advice I did it.

Mr. STEPHENS.—Q. And you continued to have

and retain that property, until it was lost in fore-

closure? A. Yes, sir.

Q. And what did you have to do with reference to

borrowing money to pay the expenses of sickness and

burial of your wife when she died %

Mr. GrRAVES.—^I suggest we have had enough of

this evidence as to the financial condition of Mr. New-

berry. I will say right now we are not going to offer

any evidence to show that he was in a proper financial

condition.

Mr. CANNON.—^Or that the property was worth

any more than the debt that he then owed on it ?

Mr. GRAVES.—I am not going to go into that

matter at all.
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The COURT.—Not necessary to go into that at the

present time. [133]

Mr. STEPHENS.—Q. Did you go down to Salt

Lake to see the boy about the quitclaim deed ?

A. Yes, sir.

Q. About when was that if you remember ?

A. It was a year ago last spring. I don't remem-

ber exactly; in March, I think; at the time of the

flood, it must have been in March.

Q. You were not sent there by anybody connected

with the Van Houten estate, or Mr. Monaghan f

A. No, sir; had not spoken to Mr. Monaghan on

the subject, had no talk with Mr. Monaghan about it.

Q. Did you request the boy to sign the quitclaim

deed*? A. I had by letter.

iQ. And did you orally when you went down there ?

A. No, I don't think I did.

Q. What did he say to you, if anything, about hav-

ing transferred or conveyed all the interest he had?

Mr. GRAVES.—I object to that. It seems to me
that is such a useless, immaterial inquiry I do not see

any reason for setting here and listening to it.

The COURT.—You may answer.

(The plaintiff excepts and exception allowed.)

A. When I went to Salt Lake I called him up on

the telephone from the hotel and he refused to talk

to me; said that if I would go to his attorney's office

he would meet me there and discuss the matter there

;

he had turned the matter over to him. I went to the

attorney's [134] office and saw him and the attor-

ney did the talking mostly, and then afterwards he
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told me that he had made an assignment of his inter-

ests or equities in it, something; he talked as though

he could not—the attorney also told me that he could

not act in the matter, make any settlement, by reason

of the agreement or contract that they had entered

into with the attorneys here in Spokane and between

themselves. That is all I know about the matter.

Mr. STEPHENS.—Q. Just what did you say to

the boy about signing the quitclaim deed or dropping

the matter, if you did go to see him for that purpose?

A. I did not consider that he had any interest in

the property involved in that quitclaim deed; it was

purely speculative property.

Mr. GRAVES.—I object to this. We will admit

that Mr. Newberry is entirely hostile to this action.

If he can possibly defeat it, he will do so.

Mr. CANNON.—That admission is a great deal too

broad.

Mr. GRAVES.—I think that is what you are prov-

ing.

The COURT.—^In my opinion it is not material.

(Question and answer read.)

Mr. GRAVES.—^I move to strike out the answer
as not responsive to the question.

Mr. STEPHENS.—He had not finished yet.

The COURT.—He may proceed.

A. Your Honor, I don't think I quite understand

how to answer that question. As I said, I went there

to straighten [135] out the title. Why I wanted
to straighten out the title is a different question. I

want to answer the question literally.
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Mr. GEAVES.—^I object to this as immaterial,

why he wanted to straighten it out.

Mr. STEPHENS.—It may be material.

The COURT.—In my opinion, the decision in this

case win lay within a very narrow compass. There

is going to be no complicated question of fact about

it at all, but you may make up whatever kind of

record you please for some other Court. You may
answer the question.

(The plaintiff excepts and exception allowed.)

Mr. STEPHENS.—Q. What additional were you

about to say, Mr. Newberry?

A. You have got me a little bit mixed up. I was

simply saying I had already w^ritten the boy that I

did not consider that he had any interest in that prop-

erty whatsoever and that the property—and I wanted

him to .sign that deed. That is about all there was to

it. I thought I could perhaps talk with him about

it and get him to accept a less amount than these at-

torneys here were demanding. I think that is about

all there is to it.

Q. Mr. Newberry, was one Mr. J. P. Graves, a

brother of Mr. Will Graves who appears here, sup-

posed to purchase the property and was it at the

request of one or the other of them that yoa went

down to get that quitclaim deed ?

A. Shall I answer that? [136]

Mr. GRAVES.—I have got beyond the objecting

point.

A. Yes, sir ; I went on the advice of Graves, Kizer

& Graves.
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Q. What inducement, if any, did you offer him to

sign the quitclaim deed'?

A. I didn 't offer him any inducement praticularly.

We simply discussed the question, and I talked it

more as I say with his lawyer. He didn't discuss it.

He said he had nothing to say at all ; referred it all

to his lawyer and his lawyer said that he was willing,

as far as he was concerned, to take less than the Spo-

kane attorney had demanded, and he finally sent a

telegram to the Spokane attorney, Messrs. Belden

and Losey, to the effect that he was willing to take I

think the sum of twenty-five hundred dollars; that

is, settle the whole thing on that basis. Well, Mr.

Belden replied to him that

—

Mr. GRAVES.—Well, if your Honor pleases, it

does seem to me that that is hearsay.

The WITNESS.—I don't want to tell it.

The COURT.—Why, they didn't settle this con-

troversy or what was told, I think is immaterial, I

will sustain the objection.

Mr. STEPHENS.—We desire an exception.

Q. Mr. Newberry, when did you leave Spokane

after the death of your wife ?

A. You mean give up my residence here ?

Q. No, the first trip that you made away from Spo-

kane after her death, and how long were you gone ?

A. The very first leaving; the time you mean?

[137]

Q. I didn't mean on a trip, that you went away and

stayed any considerable time, whether you changed

your residence or didn't change if?
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A. I didn't change my residence till (?898.

Q. Before that you had been absent considerable ?

A. Back and forth all the time.

Q. And where was the boyf

A. He was here part of the time and pai't of the

time in boarding-school.

Q. Where did he live except when he was in school?

A. He lived with me.

Q. You maintained and supported him *?

A. I did.

Q. Kept him in school until he went into the Navy %

A. Yes, sir.

Q. He went to Europe with you ? A. Yes, sir.

Q. And when did you go away from Spokane and

remain away some time % A. Why did I do it ?

Q. Yes. A. Financial reasons,

Q. Did you have any physical ailment or disability

that necessitated your remaining away ?

Mr. GRAVES.—I object to that. I do not think

that is material.

The COURT.—Objection sustained.

(The defendant excepts and exception allowed.)

Mr. STEPHENS.—Q. What did you go to New
Mexico for'? [138]

Mr. GRAVES.—The same objection.

The COURT.—Objection sustained.

(The defendants except and exception allowed.)

Mr. STEPHENS.—Q. I will ask you this ques-

tion : Was it necessary for you to go to New Mexico

for your health and recuperation ?

Mr. GRAVES.—Same objection.
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The COURT.—Objection sustained.

(The defendants except and exception allowed.)

Mr. .STEPHENS.—When did you return to Spo-

kane? A. In the spring of 1906.

Q. And you were absent from 1891

—

A. Eight years.

Q. And since 1906 you had been a resident of Spo-

kane or vicinity of Spokane continuously?

A. Yes, sir.

Q. And now are a resident of Spokane f

A. Yes, sir.

Q. Did you write a letter to the boy when you left

New York and while he was still at the Navy to drop

the matter of coming back to Spokane and going into

business with you ?

A. Why, I presume that I did. I advised him to

stay in the Navy and study as I thought his career

would be better if he remained in there when his time

was out than if he come out here. I think that was

the idea ; I don't recall the purport of the letter.

Q. His statement before noon was about this

:

Mr. GRAVES.—^I think this is wholly immaterial.

I object as immaterial. [139]

Mr. GANNON.-What did you offer it for this

morning ?

The COURT.—You may ans\\^er the question.

(The plaintiff excepts and exception allowed.)

Mr. iSTEPHENS.—I had ;not finished the ques-

tion.

Q. The statement of the boy was about like this

;

that before the receipt of that letter, at some time or
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times in conversation with you it was arranged and

agreed between him and you that when he left the

Navy at the age of twenty-one he was to return to

Spokane and go into business with you and that his

relations with you were very friendly and very cor-

dial until he received this letter just before you left

New York, and thereupon he was somewhat vexed

and disappointed and thereafter from that time on

there was feeling between you. Now, what is the fact

as to whether or not you had any such arrangements

about his coming to Spokane to go into business with

you'^

A. Well, I had talked to the boy more or less as to

what his future might be. All the time he was in the

Navy I had urged upon him to study and try and

advance himself. I understood there was such an

examination he could take, and from an apprentice,

be promoted, and when he came out of the Navy he

could do—he would have a profession, electrician, or

various things that they teach there. He did very

well for a time but when he would come into port,

instead of coming out home, he would spend his time

in the cities, would not show up at all ; and when he

did come out here, didn't show any spirit of doing

anything, or disposition; it was worse the latter

[140] end, before he left. And I had thought some

of taking him out and had talked to him if he would

do right, if he didn't want to stay in the Navy, he

could come with me out here to Spokane and I had

thought some of taking up some land again, but his

conduct was such toward the latter end that I made
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up my mind it would be useless. I bad so mucK

trouble with bim prior to tbe time be went into tbe

Navy about deceiving me, and I made up my mind

tbe best tbing be could do was to stay rigbt wbere be

was, wbere be would bave discipline. Tbere was no

feeling at all, except on bis part. He never com-

municated witb me for at least for two years after be

came out of tbe Navy. I never knew be got out of tbe

Navy, except I knew bis time was up. He never com-

municated witb me at any time in any sbape or man-

ner. He bad cbanged bis name and for years went

under anotber name. Wben I saw bim again be

came to Spokane under tbe name of Cocbran; told

me tbat was tbe name be bad adopted wben be left tbe

Navy ; and after tbat be was in tbe bospital.

Mr. GRAVES.—'I object to any further remarks.

I think we can understand tbe feeling Mr. Newberry

bad; simply corroborating what William Eraser

New'berry testified to.

Tbe COURT.—^It is a matter that does not concern

me at all so far as the merits of this case are con-

cerned.

Redirect Examination.

(By Mr. ORAVEiS.) [141]

Q. You went to Salt Lake to obtain a quitclaim

deed you say on tbe advice of Messrs. Graves, Kizer

& Graves? A. Yes, sir.

Q. On the request of them? A. Yes, sir.

Q. And tbat affected just one piece of this property

tbat is described in here, situated in township twenty-

six? A. No, sir.
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Q. The east half of the northwest quarter?

A. Yes, sir.

Q. Which was not embraced in this guardianship

proceeding'? A. Yes, sir.

Mr. GRAVED.—We offer the receipt in evidence.

Mr. STEPHEISTS.—^I make the same objection to

this receipt as heretofore made to that portion of the

record, and the additional objection it having already

been shown by this witness, called by the plaintiff,

that no money was passed, the receipt in and of itself

is rendered nugatory and of no force and effect.

Mr. CANNON.—The same objection on our part.

The COURT.—^It will be received in evidence.

(The receipt was admitted in evidence and marked

Plaintiffs' Exhibit 5.)

Mr. GRAVES.—We want to substitute a copy.

Mr. CANNON.—That is satisfactory.

Mr. iSTEPHENS.—It may be deemed as substi-

tuted.

^ Mr. GRAVES.—The plaintiff rests.

*

Plaintiff rests. [142]

Mr. STEPHENS.—Mr. Graves, have you any ob-

jection to using Mr. Newberry's deposition in event

we find there is something that we have not interro-

gated him about, and save his coming back ?

Mr. GRAVES.—^Not as a deposition, in place of the

original testimony. I have a good many objections

to the original deposition.

Mr. CANNON.—We want to publish these deposi-

tions.

The COURT.—Very well; they may be published.
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Whereupon the following testimony was intro-

duced on behalf of the defendants

:

Mr. GANiNON.—^I offer in evidence a certified

copy of the proof of service on the defendant, Will-

iam Fraser Newberry and filed in action No. 12,509

of the Superior Court of the State of Washington in

and for the county of Spokane, in that certain action

entitled "Northwestern and Pacific Hypotheek

Bank, Northwestern & Pacific Mortgage Company,

a corporation, vs. A. A. Newberry," certified to on

the 6th day of June, 1911, and marked Defendants'

Exhibit ''B."

Mr. GRAVE'S.—We object to that upon the

ground that the instrument proves nothing. It is not

an instrument that would be admissible in evidence

any way, and if it were the original instrument it

could not be admitted in evidence; it would prove

nothing, and upon the ground it is not properly certi-

fied as required by la;w.

The COURT.—They will be received subject to the

[143] objection.

(The plaintiff excepts and exception allowed.)

(The document admitted in evidence and marked

Defemdamts' Exhibit "B,"—two parts.)

Mr. CANNON.—We also offer in evidence Defend-

ants' Exhibit "C," being entitled "In the District

Court of the United States, District of Washington,

Eastern Division, in the matter of William H. Tay-

lor, a bankrupt. '

' He is one of the bondsmen. The

date is the 26th of January, 1900, signed by C. H.

Hanford, Judge, recorded in this Court, file mark
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140 U. S. District Court. We do not offer the hiero-

glj'phics on the back.

Mr. GRAVES.—We make the same objection to

this one as to the previous document.

The COURT.-^It will be received subject to the

objection.

(The plaintiff excepts and exception allowed.)

(The document admitted in evidence and marked

Defendants' Exhibit "C")
Mr. CANNON.—The first deposition we desire to

read is the deposition of J. W. Binkle}^ called as a

witness, having been first duly sworn, testified as fol-

lows :

(Here follows the deposition of J. W. Binkley.)

Mr. CANNON.—Next the deposition of Barnett

E. Barrens.

The COURT.—Testifying to practically the same

facts?

Mr. CANNON.—Yes. [144]

(Here Mr. Cannon stated to the Court the sub-

stance of the deposition.)

Mr. GRAVES.—There is the same objection to this

testimony there was to all of it.

Mr. CANNON.—Next, the deposition of Mrs.

Newberry. I think perhaps I better read this.

Mr. GRAVES.—I ^dll say if you are going to have

Mrs. Newberr}^ on the stand I think I will ask to go

into the whole subject with her, one way or another.

Mr. CANNON.—Well, if we have her here, very

well, and we will have her if we can get her.

The COURT.—I will sustain the objection to the
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deposition until you determine whether you are going

to call her, Mr. Cannon.

Mr. CANNON.—Then, you will have to give us

until half past ten to-morrow morning.

The COURT.-^I will give you that time if you

desire it.

Mr. STEPHENS.—I offer in evidence, if your

Honor pleases, a certified copy of the probate record

of Byron C. Van Houten showing a will. He died

testate. Petition for letters of administration were

presented, which petition was filed February 23, 1904,

order directing Commission to issue to take testi-

mony, decree aippointing administratrix bond of ad-

ministratrix, oath of administratrix, letters of ad-

ministration, order directing notice to creditors;

notice to creditors, affidavits showing publication, the

date of the first publication being April 30, 1904;

decree showing [145] due notice to creditors, in-

ventory and appraisement and order appointing

appraisers petition for the sale of personal property,

order directing the sale of personal property, return

of sale of personal property, affidavit of posting no-

tice of notice of sale, order confirming notice of sale

of personal property, final account of the administra-

trix, decree entered for the amount of administration,

and then decree of discharge.

Mr. GRAVES.—I object to the admission of this

on the ground that it is immaterial and irrelevant and

there is no requirement on the part of the complain-

ant to present his claim to the estate and that the

wind-up of the estate would not affect the claim.
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The COURT.—'It will be received subject to the

objection.

(The plaintiff excepts and exception allowed.)

(The record of probate of the estate of Byron C.

Van Houten received in evidence and marked De-

fendants' Exhibit ''D.^')

Whereupon an adjournment was taken until 11:00

A. M., July 15, 1911, and Court thereafter duly con-

vened present as before.

Mr. CANNON.—^I will waive my objection to these

exhibits that were offered yesterday that they were

not properly certified. I will waive that and let it

stand on the other objection that is the evidence is

incompetent. [146]

In the deposition of Mr. A. A. Newberry there was

but one question and answer that we cared to have

read into the record and that was partically in the

other. The question is, "Before the partition pro-

ceeding was started what arrangements, if any, was

made with reference to the appointment of a guar-

dian and the formalities required by law and the

advice, if any, that you were given that no mo money

would be necessary or no payment would be required ?

A. Well, I simply followed the instruction of my
attorney as to the appointment of a guardian. Mr.

B. C. Van Houten was a personal friend of mine and

I asked him if he would serve as guardian, and then

the question of furnishing a bond came up and I got

some of my personal friends and they accommodated

me, furnishing the bond that was required. It was

always understood all the way through that there was
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no money to pass, that this was purely a formal mat-

ter to clear the title and satisfy the Hypotheek Bank,

so that they would make a loan. '

'

And, with that addition, we are through with Mr.

Newiberry's testimony. [147]

[Testimony of Mrs. A. A. Newberry, for

Defendants.]

MRiS. A. A. NEWBERRY, a witness called on

behalf of the defendants, after being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. CANNON.)
Q. What is your full name ?

A. Lucile Newberry.

Q. And are you the wife of Mr. A. A. Newberry ?

A. I am.

Q. And the step-mother of the plaintiff in this

action? A. Yes.

Q. How long have you known the plaintiff?

A. Since he was about five years old; I think a

little over ; between five and six.

Q. Where do you reside at?

A. At Belaire, Washington.

Q. Do you recall a conversation had with the plain-

tiff in this action in New York City during the time

that he was in the Navy and prior to his discharge,

perhaps a year or two ? A. Very distinctly.

Q. And to what did that conversation relate ?

A. To this—bringing a suit to recover on real

estate. [148]
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Q. The real estate? A. Yes.

Q. How did that conversation come about?

A. Well, we were driving and I was trying to per-

suade him to save his money instead of spending it

all.

Q. And Tvhat did you say to him ?

A. I told him that if he brought a suit between the

time he was twentj^-one and two years old, that he

could probably recover something of this property.

Q. And did you refer to any particular property ?

A. Well, I had in mind of course the home prop-

erty, where the Public Library is now.

Q. Did you convey that to him ?

A. Absolutely, without any question.

Q. What have you to say as to whether or not the

boy knew before this time %

A. Well, he has always known.

Mr. GRAVES.—I object to that.

Mr. CANNON.—Qi. Did you ever hear him say

anything prior to that time or did you ever hear any

one say anything to him prior to that time ?

A. Yes.

Q. As to whether or not he had any interest in his

mother *s estate?

A. When he was a little boy at boarding-school

—

Mr. GRAVES.—^I object to that answer that was

about to be given as not responsive to the question.

[149]

The COURT.—You may say yes or no first.

A. I will have to ask for that question again.

Mr. CANNON.—Read the question.
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(Question read.)

A. Yes.

Q. When and where ?

A. When he was at boarding-school, Mr. Nash's

boarding-school.

Q. And relate what was said at that time, if any-

thing?

A. I don't recall exactly what was said at that time.

I only know he had some papers served on him then

and, of course, he wanted some explanation about

them and it was talked about then and quite fully ex-

plained, as I recall it.

Mr. GrRAVES.—I move to strike out the answer

as not responsive to the question and not showing any

statement made competent in this case.

Mr. CANNON.—It is only preliminary. She tes-

tifies that he asked for an explanation.

(No ruling.)

Mr. 'CANNON.—Q. To whom did he talk t

A. He talked to me and to Mr. Nash.

Q. And did you tell him anything *? A. Yes.

Q. What did you say to him?

A. I don't recall exactly, but we explained to him

as well as we could. You understand he was only a

little [150] fellow and, of course, we didn't go into

details about it, but he understood it as a child would.

Q. Give me the substance of what you said at the

time.

A. I remember the place well. I told him that this

property was part of his mother's and he would some
day come into some of it.
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Q. Now, do you recall any other conversation in

which he took a part.

A. No, no particular conversation. I happened to

remember that one—'I mean I remember something

about it ; even that is not very clear in my mind. I

can 't remember exactly what was said then.

Q. That was while he was at Amhurst, was it?

A. Yes.

Q. Do you recall as to the year ?

A. No, I don't. I rememlber he was a little fellow;

he was twelve or thirteen years old ; maybe fourteen.

Q. Calling your attention to an affidavit on file

herein as Defendants' Exhibit "B," first part, dated

the 26th day of February, A. D. 1898, can you tell

whether or not it was about that time ?

Mr. GRAVES.—I think I shall object to that. I

am unable to see how that can direct the witness'

attention.

A. This wouldn't convey anything to me. I don't

remember the place; I just remember the circum-

stances of the paper being served. [151]

Mr. CANNON.—Q. At any rate, it was during his

attendance at the school of one Mr. Nash ?

A. Yes.

Q. The other conversation that you had in New
York was about what year ?

A. I think it was 1904.

Q. During that conversation with your step-son in

1904, did you have any conversation with him to the

effect that he would get his father into trouble if he

—

Mr. CRAVES.—^^I object to the question as leading.
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The COURT.—I think that the question is of aii

impeaching character.

(T*he plaintiff excepts and exception allowed.)

A. Well, on the face of it, it would he absurd for

me to beg him to bring a suit against Mr. Newberry if

it would hurt him.

Mr. GEAVES.—I move to strike that answer as

not responsive.

The COURT.—The latter part of the answer will

be stricken.

Mr. STEPHENS.—I do not understand your

Honor to strike the part where she says she did not

have the conversation ?

The COURT.—No, the part where she said it would

be ridiculous for her.

Mr. STEPHENS.—The other part, your Honor

don't strike that? [152]

The COURT.—No.
Mr. CANNON.—Q. When were you and Mr. New-

berry married? A. 1891.

Mr. CANNON.—You may inquire.

Cross-examination.

(By Mr. GRAVES.)
Q. Mrs. Newberry, you regard the complainant as

rather a wild, careless improvident boy, do you not?

A. Well, he gave his father a great deal of trouble.

Q. I am asking you, Mrs. Newberry as to your im-

pression concerning it; wasn't that your feeling

toward him?

A. I wouldn't call him wild, no; I don't believe he

ever was particularly wild; I don't believe he was



148 Willimn Fraser Ncwhcry

(Testimoiiy of Mrs. A. A. Newberry.)

wild at all; I never knew him to be.

Q. You regarded him as a careless boy, improvi-

dent and careless?

A. I regarded him more as—we couldn 't make him

do anything, don't you know; he wouldn't go to

school, he wouldn't go to work and he wouldn't do

an3^thing we wanted him to.

Q. After he went into the Navy, you considered,

of course^ that he was worthless? A. Yes, we did.

Q. But you still believed his improvident habits

continued? [153]

A. No, I can't say that, because we thought he

was going to come out beautifully, and go into the

Navy and perhaps take the examination and make

something himself; that is what we hoped.

Q. Now, if I understand correctly this conversa-

tion that you had in 1904 with him was about his

having an interest here—was brought about a talk

that you were having with him about his saving his

money. A. Yes.

Q. The principal burden of the conversation was

the saving of his money? A. Yes.

Q. And it was as an incident to that part of the

conversation that you mentioned something about

property interests here in Spokane? A. Yes.

Q. Now, Mrs. Newberry, did you tell the com-

plainant what these property interests were, how

they were represented?

A. I only spoke—as I recall it, I only spoke of the

home property then. I may have told him of some
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other property, I don't know: I don't recall that

particularly.

Q. You mean not so much the particular tracts of

property as the nature of his interest in there; did

you go into detail with that?

A. I can't recall exactly whether I did or not.

Q. Don't you recall what you told him his inter-

est was? [154] A. Yes, pretty well.

Q. Well, what was it you told him his interests

were?

A. I told him he could bring this suit to recover

his mother's interest in the property where the pub-

lic library now is; that his father had tried to save

it for him and did as long as he could and finally he

had to give it up ; if he would save his money, when

he was twenty-one he could bring suit himself, but

I further explained to him if he didn't bring suit

before he was twenty-two the Statute of Limitations

would run against him.

Q. You carefully explained it?

A. Yes, I carefully explained it and he asked all

kinds of questions as to the law, and all about it.

Q. Mrs. Newberry, where did you get your infor-

mation as to the Statute of Limitations?

A. I think we had always talked about the suit.

Q. Who are ^'we"?

A. Mr. Newberry and myself.

Q. You and Mr. Newberry had talked about the

bringing of this action, I mean William Fraser New-

berry ?

A. Mr. Newberry had brought a lawsuit and there
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was an action with the Hypotheek Bank.

Q. In which Mr. Newberry was defendant?

A. I don't know whether he was defendant or

not. I know he had to drop the suit because he

couldn't afford to go on with it; I think that was the

principal reason. [155]

Q. And it was through your talks with Mr. New-

berry that you heard of the Statute of Limitations?

A. I had talked with Mr. Post about it.

Q. And from what sources did you derive your in-

formation as to this property ?

Mr. CANNON.—You mean Frank Post, of this

city?

A. Yes. *

Mr. STEPHENS.—An attorney at the bar here?

A. Yes.

Mr. GrRAVES.—Q. From what sources did you

derive your information as to the nature of this

property and the nature of his interests.

A. I can't exactly answer that question. I mean

by that it was one of those things that I had always

known, since I have lived here.

Q. Who did you understand, Mrs. Newberry—

I

suppose all your information about this you derived

from this Mr. Newberry, did jou not?

A. Almost all, yes.

Q. And did you have any very clear ideas as to

just what the nature of that interest was?

A. No, not very clear.

Q. Rather vague, was it not? A. Yes.

Q. Had you ever heard of the guardianship pro-



vs. Clara Wilkinson et al. 151

(Testimony of Mrs. A. A. Newberry.)

ceedings? A. No.

Q. Had you ever heard of the partition proceed-

ings? [156]

A. I might have, but not under those names; I

don't know just what you mean.

Q. Had you ever heard that Mr. Van Houten had

been appointed guardian? A. Yes.

Q. Did you say anything about that to the com-

plainant ?

A. I don't recall whether I did or not, but I rather

think I did. I went into it rather fully with him, I

recall at that time.

Q. Now, Mrs. Newberry, when your deposition

was taken here in this case were you not asked on

cross-examination this question: "Q. And all you

know about that, as a matter of fact, Mrs. New-

berry," and did you not then answer, "Was very

vague." A. I might.

Q. And if you did so answer that was correct, was

it? A. I would think so.

Q. Were you not asked this further question:

''But. you did not impart to Fraser Newberry the

facts that you knew relative to the estate," and did

you not then answer, "Well, I can't say that posi-

tively because I don't know exactly what I did say

to him—" A. I just said that too.

Q. Just one moment. I want to read all your

answer. "I only remember the main points in it;

I told him if he saved his money he might be able

to recover something between the time he was

twenty-one and twenty-two, because [157] I did
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know that." That was your answer, was it?

Q. Yes.

Q. And were you not asked this further question:

**And you did not know anything about this bond

at that time," and did you not answer: *'I never

heard of this bond until this suit was brought."

A. I never did.

'Q. Were you not asked this further question:

"You didn't know anything about these guardian-

ship proceedings," and did you not answer it: "I

didn't know anything about a proceeding. I knew

about a guardian; I didn't know anything about any

proceedings—

"

A. And I don't know that now.

Q. I am asking you, now, wasn't that question

asked you: "You didn't know anything these guard-

ianship proceedings," and didn't you answer it— I

ask you if this question was not asked you and you

answered it that way?

A. I don't know. If the question is there I prob-

ably answered it that way.

Q. Were you not asked this further question:

"Didn't you know that his interest had been sold by-

his guardian," and didn't you answer : "Well, I don't

know that now."

A. Exactly, I don't know it now.

Q. That is the question asked and answered?

A. Yes.

Q. Were you not asked this further question:

"This [158] one conversation that you have men-
tioned here is the only conversation that you remem-
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ber of having mentioned this matter to him"

—

A. At that time?

Q. Just one minute, I want to finish the question

and answer. And didn't you answer; "Yes, I

think it is. I remember this one quite distinctly;

I don't remember others; I might have had others."

A. Yes.

Q. And what was your answer to such question?

A. Yes.

Q. Were you not asked this question: And you

mentioned the matter in an incidental way, did you

not?" And didn't you answer: *'No, I did not. I

was trying to make him save his money, and I was

talking to him very earnestly, and I was trying to

make him understand that he ought to save his money

instead of wasting it, which he was doing at that

time," and wasn't this further question asked:

''Then, that was the principal thing you had in

mind," and didn't you answer: "That is all I had in

mind." Did you not so answer?

A. Yes, absolutely.

Q. Now, Mrs. Newberry, if I understand correctly

from this conversation that you had with your hus-

band, or in some way that you did not know you had

understood that the interests which Mr. William

Fraser Newberry had in his mother's estate had been

sold and the title to it had passed to others? [159]

A. No, I never knew that.

Q. Did you not understand that—did you know

the purpose of the appointment of E. C. Van Houten

as the guardian? A. No.
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Q. You never heard of any action brought by Mr.

Newberry against his children and against B. C. Van
Houten as their guardian and this property sold so

that Mr. Newberry might secure the title to it?

A. Well, I don't know. No, I don't quite under-

stand your question. All of this is rather vague in

my mind, don't you know, when 3'ou sort of know
a thing and you don't know just how you know, '

Q. Well, did you not understand, Mrs. Newberry,

that the purpose of having E. C. Van Houten ap-

pointed guardian was that the property might be

sold, the children's interests might be sold and Mr.

Newberry acquire it so that he could deal with that

property as he pleased, unhampered by any claims

of the children?

A, I don't think I know that, no.

Q. You don't know that?

A. No, I don't think I know it.

Q. Then, all you knew was that somehow or some-

where there was some interest in the estate?

A. Yes.

Q. And when you were trying to impress upon

William Fraser Newberry's mind that he ought to

save his money, [160] you mentioned that some-

where or somewhow he had an interest in some prop-

erty in Spokane? A. Yes.

Q. And that was at this conversation that oc-

curred? A. Yes.

Q. How long after this conversation occurred

before William Fraser Newberry left your house and

returned to his ship?
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A. I don't remember; a few days, perhaps a week;

might have been three or four days; might have been

the next day.

Q. Well, shortly thereafter? A. Yes, sir.

Q. And did he ever visit there again *?

A. I don't think he did. He may have come again

but I think that was his last visit. You spoke just

now of my having not recalled any further conversa-

tion. I only recalled one last night that I had with

him, and what brought it up was a fact of a remark

that he made at that time to me about getting his

uncle to help him with this suit, and that brought

this whole matter to me just a few days ago s

Q. When was that?

A. That same night I spoke of.

A. In 1904?

A. Yes. And I happened to think of that

—

Q. (Interrupting.) Who was his uncle?

A. My brother-in-law, Mr. Clark. That brought

this [161] to my mind.

Q. Mr. Clark who married your sister, I believe?

A. Yes.

Q. There is no relation between William Fraser

Newberry and Mr. Clark than that?

Q. No. That whole thing came into my mind, and

through this other thing. Naturally I had forgotten

it.

Q. Because he said he would get his uncle to help,

this recalled to you that you had had, when the boy

was twelve or thirteen years old, a conversation

about this paper that has been served on him?
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A. The way it brought it back was he said he had

been thinking of asking his uncle to help him. And

when I thought of that, I tried to think how did he

know that. I remembered about this paper being

served and how we had to explain it to me ; that is

the way it came to my mind. It only came to mind

within the last two or three days.

Q. This conversation about this paper occurred

when William Fraser Newberry was how old?

A. Well, don't recall exactly; it was before he was

fifteen.

Q. Before he was fifteen?

A. Before he was fifteen.

Q. Where were you living at the time ?

A. In New York.

Q. And where was he at school ? [162]

A. At Amhurst; I had taken him up there to

school.

Q. Where did you see him when this conversation

occurred? A. At the school.

Q. Had he just received it at that time?

A. He had received it a little while before as I

caUed it.

A. And he brought it to you, you say?

A. No, I didn't even see the paper, simply we were

talking about it ; Mr. Nash asked me about it and it

was explained then to Fraser.

Q. He was somewhere, twelve, thirteen or four-

teen years old ? A. Somewhere around there.

Q. Who explained it to Fraser? A. I did.

Q. What did you explain to him it was or what
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he ought to do"?

A. I can't recollect, it is very vague, just about as

I told him before, he had this interest and sometime

he might recover something.

Q. Mrs. Newberry, do you recall anything that

you said at that time, do you recall anything beyond

the mere incident of the paper? A. No.

Q. You don't remember what you said to him?

A. No, I don't remember it at all.

Mr. GRAVES.—That is all. [163]

Redirect Examination.

(By Mr. CANNON.)
Q. The Frank Post to whom you referred is an at-

torney here in Spokane? A. Yes.

Redirect Examination.

(By Mr. STEPHENS.)

Q. Did you ever talk with Mr. Voorhees about the

matter?

A. I may have. I don't remember when I talked

to Mr. Post; it was just a conversation one evening

when I was at his house and I talked to him just a

few minutes about it.

Recross-examination.

(By Mr. GRAVES.)

Q. You didn't go to the office of Mr. Post about

this matter? A. Oh, my, no; not at all.

Q. You were just there at his house as a visitor

and the matter was incidentally mentioned?

A. Yes.

Witness excused.
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Mr. CANNOK—The defendant rests.

Defendant rests. [164]

Whereupon the following testimony was offered

in rebuttal.

[Testimony of William Fraser Newberry, Plaintiff

(Recalled in Rebuttal).]

WILLIAM FRASEE NEWBERRY, recalled in

rebuttal, testified as follows:

Direct Examination.

(Mr. GRAVES.)

Q. Mr. Newberry, do you remember ever having

have served upon you or receiving in any manner

either from any person directly or through the mail

any summons, notice or other paper in any legal

proceedings or any proceedings whatsoever, in the

courts of this State or in the Federal Courts of this

District? A. No, sir.

Q. If any such paper was served upon you it

didn't make any impression upon your mind?

Mr. STEPHENS.—I object to that, if your Honor

please. That is calling for a conclusion.

The COURT.—He says he don't remember any.

He probabh^ would not remember the impression.

(The plaintiff excepts and exception allowed.)

Mr. GRAVES.—Q. Now, Mr. Newberry, if any

such paper had been served upon } ou or received by
you do you think that you would have recalled the

fact of such service or receipt? [165]

Mr. CANNON.—That seems to be calling for a

conclusion of the witness.
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Mr. GRAVE'S.—I am going to follow it up by call-

ing to his mind an incident.

The COURT.—He may answer.

(Question read.)

A. I think I would; yes.

Mr. GRAVES.—^Q. Is there any incident that you

have in mind which caused you think that you would

have recalled it.

Mr. CANNON.—I object to that as immaterial.

He has made his statement.

Mr. STEPHENS.—An explanation of what was

in his mind is immaterial.

The COURT.—^He can answer that yes or no.

A. Yes.

Mr. GRAVES.—Q. What was that incident?

Mr. STEPHENS.—I object to that as incompet-

ent, irrelevant and immaterial, what he had in mind.

The COURT.—He may answer.

A. I was served with a summons in New York

City at one time, while I was in the Navy, in regard

to a bill that Mr. Newberry owed in Amhurst for

my schooling, and, of course, I was only a kid, but

at the same time it kind of scared me because I

didn't understand what it was or what it was for.

Mr. GRAVES.—Q. And what did you do with if?

A. Why, I went to the First Lieutenant, Lieu-

tenant Commander on the ship and asked his advice

on it and he advised me to write the clerk of the Su-

preme Court, I believe ,[166] it was. Kings County

of Queens County, New York, and explain to him

what part I had in this proposition, which was noth-
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ing; really I had nothing to do with paying this

school bill.

Q. That was some time while you were in the

Navy"? A. Yes, sir.

Q. Now, Mr. Newberry, do you recall having had

a conversation or any talk whatsoever with Mr. Nash

or Mrs. Newberry, the present Mrs. Newberry, while

you were at school at Amhurst, about any action that

had been brought in which your rights were in-

volved, or supposed to be involved? A. No, sir.

Q. You have no such record? A. No, sir.

Q. Now, Mr. Newberry, during this conversation

that you have testified to with Mrs. Newberry while

you were visiting at their home in New York, while

you were in the Navy, do you recall having said to

her anything about getting Mr. Clark, who she re-

ferred to as the uncle, to help in this action?

A. Hardly, because I wasn't on very good terms

with the Clark family at that time.

Q. Mr. Clark was not related to you in any way,

was he ?

A. Nothing more than he married Mrs. New-

berry's sister.

Q. Mr. Clark had married your step-mother's sis-

ter? [167]

Q. Now, had there been any particular cause for

the motion or feeling on your part towards the

Clarks prior to that time ?

A. Yes, there had.

Q. What was it?

A. Why, Mrs. Newberry's children were visiting
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with the Clarks at their summer residence

—

Q. That is the present Mrs. Newberry's children'?

A. Yes, sir.

Q. Your half brother and sisters?

Mr. CANNON.—The testimony seems to be ide&-

nite. F. Lewis Clark, that is the man you refer to?

A. Yes.

Mr. GRAVES.—Q. You were in the middle of

your answer when you were interrupted. Just pro-

ceed Mr. Newberry; and state.

A. While her children were visiting with Mr. and

Mrs. Clark's children at their residence in Bar Har-

bor, Maine, just outside of Bar Harbor, and Mrs.

Newberry had told me through a letter that they

were there, my ship was in Bar Harbor at the time,

and I wanted to go up and see them and I wrote to

Mrs. Newberry and told her that I was going to go

up and see them as soon as I got leave of absence,

and I believe she wrote and told Mrs. Clark about

this because she answered my letter and said that

Mrs. Clark had a lot of her swell friends staying with

her and didn't want me up there in uniform; that

if I could [168] come in civilian clothes, all right,

but if I had to come in uniform she didn't care to

have me there ; that is the size of it.

Q. And you didn't go?

A. I couldn't go because I had to wear uniform all

the time.

Q. I think I asked you, Mr. Newberry, yesterday

as to whether you had married in the last year or

so? A. Yes, sir.
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Q. And since that time you have been working

steadily at your trade and have not been travelling

at the expense of the railroad company?

A. No, sir.

Cross-examination.

(By Mr. CANNON.)

Q. In other words, you have mended your ways?

A. I have tried to, yes, sir.

Q. And you believed that the fact that Mrs. Clark

didn't like to have you there in uniform created some

friction between you and F. Lewis Clark?

A. Why, yes, in a way. It hurt my feelings very

much. I thought I was just about as good as they

were even if I did have to wear a uniform.

Q. Did she say that Mr. Clark said anything about

it? A. No.

Witness excused. [169]

Mr. GrRAVES.—The complainant has no further

evidence.

Whereupon the case was argued to the Court and

thereafter an adjournment was taken tiU 10:00 A. M.

July 17th, 1911, at which time the following pro-

ceedings were had and done:

Mr. GRAVES.—^We have received the two letters

referred to in the testimony of Mr. William Fraser

Newberry and will ask to have them marked and

placed in the record according to the understanding

had.

Mr. CANNON.—I object on the ground that they

are immaterial and relates to no issue in the case.

The COURT.—You called for them.
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Mr. STEPHEN'iS.—Said that they were the best

evidence.

Mr. GRAVES.—It was understood that Mr. New-

berry, could testify as to their contents on the under-

standing that we would get the original letters

afterwards.

Mr. CANNON.—Yes, but if the testimony was in-

competent, the letters would be. I am referring to

the matter, not to the order in which it comes.

The COURT.—They will be admitted. They can-

not do any harm.

(The letter admitted in evidence and marked

Plaintiff's Exhibits 6 and 7.)

Whereupon argument of counsel was resumed and

the case closed, at which time the Court took the

matter under advisement. [170]

State of Washington,

County of Spokane,—ss.

I, A. E. Kane, do hereby certify that acting as the

stenographic reporter of the court I took down the

evidence given in open court in the case of William

Eraser Newbery, Plaintiff, v. Mrs. Clara Wilkin-

son, Administratrix of the Estate of B. C. Van Hou-

ten. Deceased, Eugene Van Houten, One of the

Heirs of the Estate of B. C. Van Houten, Deceased,

J. Monaghan, Lane C. Gilliam, W. H. Taylor and J.

F. McEwen, Defendants ; that the testimony so taken

down by me was transcribed as soon thereafter as

practicable, and that the testimony set forth in tlie

attached transcript of testimony is all that was given

upon the trial of such cause, and that it also shows
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all the other proceedings had and taken during the

trial of such cause.

In witness whereof, I have hereunto set my hand

this 18th day of October, 1911.

A. E. KANE,
Acting Stenographic Reporter.

Countersigned:

ERANK C. NASH,
Clerk of the Circuit Court of the United States for

the Eastern District of Washington, Eastern

Division.

Filed in the U. S. Circuit Court Eastern Dist. of

Washington. Oct. 21, 1911. Frank C. Nash, Clerk.

[171]

Plaintiff's Exhibit I.

State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

In the Matter of the Application of A. A. NEW-
BERRY for the Appointment of a Guardian of

the Estate of LAURA ISABEIi NEWBERRY
and WILLIAM FRAZER NEWBERRY, Minor

Heirs of PAULINE B. NEWBERRY, Deceased.

To the Hon. Wm. O. Langford and R. B. Blake:

Your petitioner A. A. Newberry respectfully rep-

resents and shows

:

1st. That he is a resident of the County of

Spokane in the State of Washington.

2nd. That on, to wit, the 4th day of August, 1890,
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in Spokane Falls, iSpokane County, Washington,

Pauline B. Newberry died.

3rd. That at the time of the death of said Pauline

B. Newberry your petitioner A. A. Newberry and

she were husband and wife.

4th. That Laura Isabel Newberry is the daughter

of your petitioner and of said Pauline B. Newberry

and now resides with your petitioner in the City of

Spokane Falls, County of Spokane, State of Wash-
ington, and is of the age of seven years. That Will-

iam Frazer Newberry is the son of your petitioner

and said Pauline B. Newberry, and resides with your

petitioner in the City of Spokane Falls, County of

Spokane, State of Washington, and is of the age of

five years.

5th. That the said Pauline B. Newberry died in-

testate and no guardian of the estate of the said

Laura Isabel Newberry and William Frazer New-
berry has heretofore been appointed, and none was

appointed by wiH.

6th. That at the time of the death of said Pauline

B. Newberry she and your petitioner were the

owners among other property of the following de-

scribed real estate situate in the County of Spokane

and State of Washington, viz.: Block One (1) in

Brown's Addition to the City of Spokane Falls,which

stood in the name of Pauline B. Newberry and is of

the value of Fifty Thousand ($50,000) Dollars, and

was the home place or homestead of your petitioner

and the said Pauline B. Newberry [172] and used

as their residence at the time of her death, and ever

since has been used as the residence of your peti-
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tioner and of said children, the same producing no

income whatever, and a certain portion thereof, to

wit, the whole thereof—being subject to a mort-

gage given by your petitioner and the said Pauline

B. Newberry thereon in the sum of three thousand

two hundred ($3,200.00) dollars in favor of the

Northwestern & Pacific Mortgage Company, a cor-

poration, Second Block One Hundred (100) in the

Second Addition to Railroad Addition to Spokane

•Falls, .which stood in the name of your petitioner,

and at the time of the death of the Pauline B. New-

berry was vacant and unproductive and still remains

so and is of the value of about Twenty Thousand

($20,000) Dollars. Third, all of Section One (1)

Township Twenty-six (26) North, Range Forty-two

(42) East, W. M., the East half of the Northeast

quarter of the (Southwest quarter of the Northeast

quarter, and the Northeast quarter of the South-

east quarter, of Section Twelve (12), Township

Twenty-six (26) North, Range Forty-two (12) East,

W. M., of the value of about Fifteen ($15) Dollars

per acre, now is and ever has been unproductive.

All of which said property was the community prop-

erty of your petitioner and said Pauline B. New-

berry, acquired by them after marriage by purchase.

That at the time of the death of said Pauline B. New-

berry your petitioner and herself were also owners

of other property which your petitioner cannot

specifically enumerate, none of which, however, had

any rental value or produced any income whatever.

And also owed debts upon other real estate in

which they had an interest, all of which were com-
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munity debts, and the incumbrance heretofore enu-

merated was a community debt. And no income

whatever has been derived from said property by

your petitioner or anyone else since the death of

said Pauline B. Newberry. That all of the property

[173] in which said minors have an interest is

lo<3ated in the County of Spokane in the State of

Washington.

7th. That it is necessary to have a guardian of

the estate of the said minor children appointed for

the purpose of managing their property, and either

selling the same or obtaining a partition thereof

and investing the proceeds in such a manner as to

yield an income for their support and maintenance

and for the payment of the encumbrances heretofore

enumerated, and of the other debts of the deceased

and your petitioner. That the said minor children

have an undi\aded one fourth interest in the real

estate herein enumerated, and in the other property

of which the said Pauline B. Newberry died seized.

That all of the property of which the said Pauline

B. Newberry died seized was the community prop-

erty of herself and your petitioner acquired by them

after their marriage by purchase and not otherwise.

8th. That B. C. Van Houten is a resident of

Sj)okane County in the State of Washington, of law-

ful age, is not a judicial officer nor person of unsound

mind, nor has ever been convicted of a felony or

misdemeanor involving moral turpitude, and is a

competent and qualified person to be the guardian

of the estate of said minor children. That your

petitioner is about to institute partition proceedings
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in this Court for the purpose of pa^itioning the real

estate herein described between himself and said

minor children and a guardian of their estate is

therefore necessary. And that the said guardian be

appointed at once without notice.

WHEREFORE your petitioner prays that B. C.

Van Houten be appointed guardian of the estate of

said minor children, with full powers as such guard-

ian under the law, and that he be required to give

such bond as in the judgment of this Court shall

appear meet and proper for the faithful performance

of his duties as such guardian.

A. A. NEWBERRY,
Petitioner. [174]

State of Washington,

County of Spokane,—ss.

I, A. A. Newberry, being first duly sworn, on my
oath deposes and say: I am the petitioner named in

the foregoing petition; I have heard the same read,

know its contents, and believe it to be true.

A. A. NEWBERRY.
Subscribed and sworn to before me this 28th day

of January, 1891.

WALTER H. MARINER,
Notary Public Residing at Spokane Falls, Wash.

Filed Jany. 29, 1891. J. M. Armstrong, Clerk.

Millard T. Hartson, Dep. [175]
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State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

In the Matter of the Application of A. A. NEW-
BERRY for the Appointment of a Guardian of

the Estate of LAURA ISABEL NEWBERRY
and WILLIAM FRAZER NEWBERRY, Minor

Heirs of PAULINE B. NEWBERRY, Deceased.

Now, on this day this cause coming on to be heard

on the petition of A. A. Newbery for the appoint-

ment of a guardian of the estate of Laura Isabel New-

berry and William Frazer Newberry, minor heirs of

Pauline B. Newberry, deceased, and the Court hav-

ing examined the petition duly filed and verified

herein, and being sufficiently advised in the premises,

it is ordered, adjudged and decreed that B. C. Van
Houten be and he hereby is appointed as the guard-

ian of the estate of the said Laura Isabel Newberry

and William Frazer Newberry, minors, and that he

give a bond herein in the sum of Forty Thousand

Dollars before entering upon his duties as such

guardian.

R. B. BLAKE,
Judge.

Filed Jay. 29, 1891, Recorded in the Records of

said court in Book C of Journal, on page 400, Janu-

ary 30, 1891. J. M. Armstrong, Clerk of said Court.

By Millard T. Hartson, Dy. [176]
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State of Washington,

Comity of Spokane.—ss.

In the Superior Court, Holding Terms at Spokane

Falls,

In the Matter of the Application of A. A. XEW-
BERRY for the A]y:>ointment of a Guardian of

the Estate of LaUEA ISABEL XETTBERRY
and WILLLIAI ERAZEK XEWBERRY. Minor

Heirs of PAULIVE B. XEWBERRY. Deceased.

Be it known bv these presents, that we. B. C. Van
Houten, as principaL and J. Monaghan. Lane 0. Gil-

liam, W. IT. Taylor, J. F. McEwen, as sureties, are

held and firmly bound unto the State of Washing-

ton in the sum of Forty Thousand Dollars, for the

payment of which well and truly to be made we

bind ourselves, oui^ iieirs. executors and adminis-

trators, jointly and severally, firmly by these pre-

sents.

Signed with our hands and sealed with our seals

this 29th day of January, A. D. 1891.

The condition of this obligation is such that if the

above bounden B. C. Van Houten who has been ai>-

pointed guardian of the estate of Laura Isabel dew-

berry and WiUiam Frazer Xewberry. minor heirs of

Pauline B. X^wherry, deceased, shaU faithfully dis-

charge the ofl&ce and trust of such guardian accord-

ing to law. and shall render a fair and just account

of his said guardianship to the Superior Court of

the Coimty of Spokane in the State of Washington

from time to time as he shall thereto be required
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by said Court, and comply with all orders of said

Court, lawfully made, relative to the goods, chattels,

and moneys of such minors and render and pay to

such minors all moneys, goods and chattels title

papers and effects which may come into the hands

or possession of such guardian belonging to such

minors, when such minors shall thereto be entitled,

or to any subsequent guardian, should such Court

so direct, this obligation shall be void, or otherwise,

[177] to remain in full force and virtue, which bond

shall be for the use of such minors and shall not

become void upon the first recovery, but may be

put in suit from time to time against all, or any one

or more of the obligors, in the name and (for) the

use and benefit of any person entitled by a breach

thereof, until the whole penalty shall be recovered

thereon.

B. C. VAN HOUTEN.
J. MONAGHAN.
LANE C. GILLIAM.

W. H. TAYLOR.
J. F. McEWEN.

State of Washington,

County of Spokane,—ss.

J. Monaghan, Lane C. Gilliam, W. H. Taylor, J.

E. McEwen, being each severally duly sworn, each

for himself and not one for the other on oath deposes

and says : I am a resident of Spokane County in the

State of Washington, and am not an attorney or

counsellor at law, Clerk of the Superior Court,

sheriff or other official of said Court. I am worth

the sum of Twenty Thousand ($20,000) Dollars over
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and above my just debts and liabilities and exclu-

sive of Droperty exempt from execution.

J. MONAGHAN.
LANE C. GILLIAM.
W. H. TAYLOR.
J. F. McEWEN.

Subscribed and sworn to before me this 31st day

of Jan., 1891.

[iSeal] F. K. BROOM,
Notary Public Residing at Spokane Falls, Washing-

ton.

Approved Feb. 7, 1891.

MILLARD T. HARTSON. [178]

Subscribed and sworn to before me this 29th day

of January, 1891.

Notary Public Residing at Spokane Falls Washing-

ton.

State of Washington,

County of Spokane,—ss.

I, B. C. Van Houten, being first duly sworn, on

my oath depose and say I am a resident and citizen

of Spokane County in the State of Washington, of

lawful age, and I am not a judicial officer nor person

of unsound mind, nor have I ever been convicted of

a felony or a misdemeanor involving moral turpitude.

I am a competent and qualified person under the

law to be a guardian of the estate of Laura Isabel

Newberry and William Frazer Newberry. I will

perform the duties of such office and trust to the

best of my knowledge and ability, so help me God.

B. C. VAN HOUTEN.
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Subscribed and sworn to before me this 29th day

of January. 1801.

WALTER H. MAEIXER,
Notary Public. Residing at Spokane Falls, Wa^h-

insrton.

Filed Feby. 7th. 1891. Recorded in the Records

of said Court in Book 1 of Bonds on page 438. Feb-

ruary 9. 1891. J. M. AiTnstrong. Clerk of said Court.

2*Iillard T. Hartson, Dep. [179]

In the Superior Court of the State of Washington,

in and for the County of Spoh-ane.

In the Matter of the Application of A. A. XEW-
BERRY for the Appointment of a Guardian of

the Estate of LAERA ISABEL XEWBERRY
and WILLIAM FRAZER XEWBERRY, Minor

Heirs of PAULIXE B. XETVBERRY, Deceased.

State of Washington.

Coimty of Spokane.—ss.

CERTIFICATE.
I, Glenn B. Derbyshire. Clerk of the Superior

Coui't of the State of Washington in and for the

County of Spokane, wherein the above-entitled cause

was heretofore pending, and wherein the records in

such cause are kept, do hereby certify that the above

and foregoing is a true and correct copy of the Peti-

tion. Order Appointing Guardian and Bond in such

cause, as the same now appears on file and of record

in my office.

In testimony whereof, I have hereunto set my
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hand and affixed the seal of said court this 12th day

of July, 1011.

GL-ENN B. DERBYSHIRE,
Clerk.

[8eal of the Superior Court Spokane County.]

[180]

State of Washington,

County of Spokane,—ss.

I, Wm. A. Huneke, a Judge of the Superior Court

of the iState of Washington in and for the County

of Spokane, do hereby certify that the above attesta-

tion by the clerk of said court is in due form.

In witness whereof, I have hereunto set my hand

this 12th day of July, 1911.

WM. A. HUNEIO],
Judge.

[Endorsement]: Complainant's Exhibit 1. Filed

in the U. S. Circuit Court Eastern Dist. of Washing-

ton Jul. 14, 1911. Frank C. Nash, Clerk. [181]

Complainant's Exhibit II.

The State of Washington,

County of Spokane,—ss.

In the Superior Court for Spokane County, Wash-

ington, held at Spokane Falls.

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY, WILLIAM ERA-

SER NEWBERY, Minor Heirs of PAUL-
INE B. NEWBERY, Deceased; B. C. VAN
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HOUTEN, Guardian of LAUEA ISABEL
NEWBERY, and WILLIAM ERASER
NEWBERY, the WEISTERN NATIONAL
BANK OE NEW YORK, a Corporation, the

NORTHWEiSTERN & PAOIMC MORT-
GAGE COMPANY, a Corporation,

Defendants.

The State of Washington to the Above-named De-

fendant:

You are hereby requested to appear in the Su-

perior Court of Spokane County, State of Washing-

ton, held at Spokane Falls, within twenty days after

the service of this summons, exclusive of the day

of service, if served in the above county; if not

served in said County, but in any other county in

said -State, in forty days, and answer the complaint

of the above-named plaintiff now on file in the office

of the clerk of said Court, and unless you so appear

and answer the same will be taken as confessed, and

the prayer thereof granted.

Witness my hand and the seal of said Court, this

25th day of April, 1891.

[Seal] J. M. ARMSTRONG,
Clerk of said Court.

By H. Warner,

Deputy.

T. C. GRIFFITTS,
Attorney for Plaintiff.

The State of Washington,

County of Spokane,—ss.

I, William J. Thayer, being duly sworn, say that I

served the within Summons on the within named
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defendants, Laura Isabel Newberry and William

Frazer Newbery, by personally delivering to the

father of said defendants, on the 25th day of April,

1891, a true copy of within summons; also on the

27th day of April, 1891, a true copy to each of said

defendants themselves.
W. J. THAYER.

Subscribed and sworn to before me this 27th day

of April, 1891.

WM. A. HUNEKE,
Notary Public in and for said County and State.

Returned and filed this 27th day of April, 1891.

J. M. ARMSTRONG,
Clerk.

By W. H. Townsend,

Deputy. [182]
State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

A. A. NEWBERY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY, WILLIAM ERA-

SER NEWBERY, Minor Heirs of PAUL-
INE B. NEWBERRY, Deceased, B. C. VAN
HOUTEN, Guardian of LAURA ISABEL
NEWBERRY and WILLIAM FRASER
NEWBERRY, the WESTERN NATIONAL
BANK OF NEW YORK, a Corporation, the

NORTHWESTERN & PACIFIC MORT-
GAGE COMPANY, a Corporation,

Defendants.
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Filed March 2:5, 1891. J. M. Armstrong, Clerk. By

H. Warner, Deputy.

The defendant the Western National Bank of New

York hereby enters its appearance in the above-en-

titled cause and waives issuance and service of sum-

mons and copy of complaint.

TURNER & GRAVES,
Attorney for Deft.

State of Washington,

County of iSpokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERRY, and WLLLIAM
ERASER NEWBERRY, Minor Heirs of

PAULINE B. NEWBERRY, Deceased, B. C.

VAN HOUTEN, Guardian of Said LAURA
ISABEL NEWBERRY and WILLIAM
ERASER NEWBERRY, the WESTERN
NATIONAL BANK OF NEW YORK, a Cor-

poration, and the NORTHWESTERN & PA-

CIFIC MORTGAGE COMPANY, a Corpora-

tion,

Defendants.

Filed Feb. 7, 1891. J. M. Armstrong, Clerk. By
R. B. Murphy, Deputy.

To the Hon. Wm. G. Langford and R. B. Blake:

Your petitioner respectfully represents and shows,

1st. That on, to wit, the 4th day of August, 1890,

your petitioner and one Pauline B. Newberry then
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living, were husband and wife.

2d. That on said day the said Pauline B. New-

berry died intestate. [183]

3d. That the defendant Laura Isabel Newberry

is the daughter of your petitioner and the said

Pauline B. Newberry, and is of the age of seven

years, and now resides with your petitioner. That

the defendant William Fraser Newberry, is the son

of your petitioner and the said Pauline B. Newberry,

is of the age of five years and resides with your peti-

tioner, all in the County of Spokane and State of

Washington. That on, to wit, the 28th day of Janu-

ary, 1891, the defendant B. C. Van Houten was duly

appointed by this Court as guardian of the estate of

the said Laura Isabel and William Fraser Newberry,

and then and there duly qualified as such and then

there became, ever since has remained and now is

the guardian of the said Laura Isabel and William

Fraser Newberry, duly appointed, qualified and act-

ing.

4th. That at the time of the death of the said

Pauline B. Newberry herself and your petitioner

were seized in fee among other property of the fol-

lowing described real estate situate in the County

of Spokane and State of Washington, viz.: Block

one (1) in Borwn's Addition to the City of Spokane

Falls, County of Spokane, and State of Washington,

a certain part whereof, to wit, the whole thereof was

then and there and now is subject to a mortgage in

favor of the defendant the Northwestern & Pacific

Company in the sum of Three Thousand Two Hun-

dred (3,200) Dollars, with interest, which said mort-
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gage was duly recorded on the day of
,

18 , in the office of the Auditor of Spokane

County, Washington, in Book of Mortgages,

Page , and is still a subsisting lien upon that

portion of said real estate above described. Also

Block One Hundred (lOOO of Second Addition to

Railroad Addition to Spokane Falls in the County

of Spokane and State of Washington. Also all of

Section one (1), Township twenty-six (26) North,

Range Forty-two (42) East, W. M., and the East

half of the Northeast quarter of the Southwest quar-

ter of the Northeast quarter, and the northeast quar-

ter of the .Southeast quarter, Section Twelve (12),

Township Twenty-six (26) North, [184] Range

Forty-two (42) East, W. M.

5th. That since the 4tb day of August, 1890, and

the death of the said Pauline B. Newberry your peti-

tioner A. A. Newberry has duly mortgaged his in-

terest in the first two above described tracts of land

for the sum of Seven Thousand ($7000') Dollars to

the Western National Bank of New York, a corpora-

tion, which said mortgage is duly recorded in the of-

fice of the Auditor of Spokane County, Washington,

on the day of , 1891, in Book of

Mortgages, page , and is still a valid and sub-

sisting lien upon the interest of your petitioner in

the aforesaid real estate. That at the time of the

death of the said P?/ aline B. Newberry the whole of

the above described real estate was the community

propert}^ of your petitioner and the said 'Pualme B.

Newberry, acquired by them after marriage by their

joint endeavors and by purchase. And your peti-
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tioner is now the owner of and entitled to an undi-

vided three-fourths interest in and to said real estate,

and the said Laura Isabel and William Fraser New-
berry are together the owners of and entitled equally

to an undivided one-fourth interest in and to said

real estate.

6th. That it is necessary that a partition of said

real estate be made, that the said minor heirs are

unable to agree upon such partition because they

are incapacitated therefrom by reason of being

minors; that the guardian of the estate of the said

minors to wit, B. C. Van Houten, appointed Jan. 29,

'91, by this Court, is unable to assent thereto for the

reason that said real estate cannot be partitioned

with justice to all concerned without the same is

sold. That it will be necessary to sell each of said

tracts of land in order to justl}^ partition the same

because any division thereof would be to the detri-

ment of the whole and to the injury of all persons

having an}^ interest therein of any kind or nature,

and it is necessary to have a decree of this Court for

the partition of said real estate. [185]

7th. That Pauline B, Newberry left no other

heirs whatever save and except your petitioner and

the said Laura Isabel and William Fraser Newberry.

That no other persons whatever have any estate or

claim or lien of any kind or nature against or in said

real estate, and there are no persons possessing liens

by judgment or decree against the said real estate

nor any other liens save and except as specified

herein. That the said property as now situate is un-

productive, and cannot be used for the purpose of
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educating or maintaining the said minors or in any

manner yielding them an income or for the payment

of encumbrances thereon, and your petitioner is

obliged to appeal to this Court for the partition of

said real estate in order that he may have his inter-

est therein, and that the said incumbrances may be

paid.

8th. That the defendant the Western National

Bank of New York is a corporation duly organized

and existing under and by virtue of the laws of the

State of New York, and doing business in the State

of Washington. That the defendant the Northwest-

ern and Pacific Mortgage Company is a corporation

duly organized and existing and is now doing busi-

ness under the laws of the state of Washington.

Wherefore your petitioner prays that a full and

complete hearing be had herein, that upon such hear-

ing the Court shall order and direct that a referee be

appointed for the sale of said real estate and to make
partition thereof because the same cannot be di-

vided with due regard for the interests of all con-

cerned, and that the same be sold by said referee ac-

cording to law and the practice of this Court, and

due report be made thereof, that such sale be made
for cash and that upon the making of such sale the

said referee shall duly report to this Court, and that

when such report is made, if the same be regular and

in accordance with law, that the Court confirm said

report and direct said referee to make a conveyance

to the purchaser of the said real estate, for such

[186] other and further and different relief as to

the Court shall appear meet and proper, and for the
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proper and lawful division of the costs of this pro-

ceeding.

THOMAS E. GRIFFITTS,

Atty. for Petitioner.

State of Washington,

County of Spokane,—ss.

I, A. A. Newberry, being first duly sworn upon my
oath depose and say: I am the petitioner above

named; I have heard the foregoing petition read,

know its contents and believe it to be true.

A. A. NEWBERRY.

Subscribed and sworn to before me this 29th day

of January, 1891.

WALTER H. MARINER,
Notary Public Residing at Spokane Falls, Wash.

State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY, WILLIAM ERA-
SER NEWBERY, Minor Heirs of PAULINE
B. NEWBERY, Deceased; B. C. VAN
HOUTEN, Guardian of LAURA ISABEL
NEWBERY and WILLIAM FRASER
NEWBERY, the WESTERN NATIONAL
BANK OF NEW YORK, a Corporation, the

NORTHWESTERN & PACIFIC MORT-
GAGE COMPANY, a Corporation,

Defendants.
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Filed Feb. 7, 1891. J. M. Armstrong, Clerk. R. B.

Murphy, Deputy.

The defendant, B. C. Van Houten, guardian of

Laura Isabel Newbery and William Fraser New-
bery, hereby enters appearance of himself and of the

said Laura Isabel Newbery and Wm. Fraser New-
bery, minor heirs of Pauline B. Newbery, deceased,

waives issuance and service of summons and copy of

compo^int.

BINKLEY & TAYLOR,
Attorneys for said Defendant. [187]

State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY, WILLIAM ERA-
SER NEWBERY, Minor Heirs of PAULINE
B. NEWBERY, Deceased; C. B. VAN
HOUTEN, Guardian of LAURA ISABEL
NEWBERY and WILLIAM FRASER
NEWBERY, the WESTERN NATIONAL
BANK OF NEW YORK, a Corporation, the

NORTHWESTERN and PACIFIC MORT-
GAGE COMPANY, a Corporation,

Defendants.
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Filed Feb. 7, 1891. J. M. Armstrong, Clerk. R. B.

Murphy, Deputy.

The defendant B. C. Van Houten, guardian of the

estate and guardian ad litem of Laura Isabel New-

bery and William Fraser Newbery, minor heirs of

Pauline B. Newbery, deceased, for his own answer

to the plaintiff's complaint herein and for answer of

said minor heirs hereby denies that he has any

knowledge or information sufficient to form a belief

as to the matters and things set forth in plaintiff's

complaint, and demands strict proof thereof.

BINKLEY & TAYLOR,
Attys. for said Defendants.

The plaintiff, A. A. Newbery, hereby waives vitri-

fication of the foregoing answer, acknowledges the

sufficiency thereof, and proffers to make proof as re-

quired by said answer.

GREFFITTS, MOORE, FEIGHEN,
Plaintiff's Attys.

State of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls.

A. A. NEWBERY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY, WILLIAM FRA-
SER NEWBERY, Minor Heirs of PAULINE
B. NEWBERY, Deceased; B. C. VAN
HOUTEN, Guardian of LAURA ISABEL
NEWBERY and WILLIAM FRASER
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NEWBERY, the WEiSTERN NATIONAL
BANK OF NEW YORK, a Corporation, the

NORTHWESTERN & PACIFIC MORT-
GAOE COMPANY, a Corporation,

Defendants.

The defendant, the Northwestern and Pacific

Mortgage Company, hereby enters its appearance

in the above-entitled cause and waives issuance and

service of summons and copy of complaint.

BINKLEY & TAYLOR,
Attorney for said Defendant.

Filed Feb. 7, 1891. J. M. Armstrong, Clerk. R.

B. Murphy, Deputy.

[188]

state of Washington,

County of Spokane,—ss.

In the Superior Court, Holding Terms at Spokane

Falls,

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERRY, WILLIAM ERA-
SER NEWBERRY, Minor Heirs of PAUL-
INE B. NEWBERRY, Deceased, B. C. VAN
HOUTEN, Guardian of LAURA ISABEL
NEWBERRY and WILLIAM ERASER
NEWBERRY, the WESTERN NATIONAL
BANK OF NEW YORK, a Corporation, the

NORTHWESTERN AND PACIFIC
MORTGAGE COMPANY, a Corporation,

Defendants.
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Now, on this day this cause coming on to be heard

upon the motion of the plaintiff for the appointment

of guardian ad litem herein to represent the defend-

ant Laura Isabel Newberry and William Fraser

Newberry, minor heirs of Pauline B. Newberry, de-

ceased, and it appearing to the Court that all of the

defendants in said action are personally present and

represented by counsel and that the said Laura

Isabel Newberry and William Fraser Newberry are

represented by their guardian B. C. Van Houten,

dul}^ appointed by this Court as guardian of their

estate, and that such motion ought to be granted,

and no one appearing to resist the same, it is hereby

ordered and decreed that B. C. Van Houten be and

he hereby is appointed guardian ad litem in this

cause of the said Laura Isaibel Newberry and Will-

iam Fraser Newberry, minor heirs of Pauline B.

Newberry, deceased. And it is further ordered that

Wm. A. Taafe be and he hereby is appointed Ref-

eree to take testimony herein.

AprH 25, 1891.

C. MOORE,
Judge.

Filed April 25, 1891. J. M. Armstrong, Clerk.

By H. Warner, Deputy. [189]



vs. Clara Wilkinson et al. 187

(Filed April 30, 1891.)

State of Washington,

County of iSpokane,—ss.

In the Superior Court of Said County.

A. A. NEWBEERY,
Plaintiff,

vs.

LAURA ISABEiL NEWBERRY, WILLIAM ERA-
SER NEWBERRY, Minor Heirs of PAUL-
INE B. NEWBERRY, Deceased, B. C. VAN
HOUTEN, Guardian of LAURA ISABEL
NEWBERRY and WILLIAM ERASER
NEWBERRY, the WESTERN NATIONAL
BANK OF NEW YORK, a Corporation, the

NORTHWESTERN & PACIFIC MORT-
GAGE COMPANY, a Corporation,

Defendants.

REPORT OF WILLIAM A. TAAFFE, REREREE.
To the Honorable the Judges of the Superior Court

of Spokane County:

The report of William A. Taaffe, referee, having

been duly appointed by order of this Court to take

the testimony in the above-entitled cause, respect-

fully shows to the Court that he attended at the of-

fice of Thomas C. Griffitts, Esq., attorney for the

plaintiff in this case on iSaturday, April 25th, 1891,

at the hour of seven o'clock in the evening of said

day, and proceeded to take the testimony hereto at-

tached prayed to be taken as part of this report in

the presence of A. A. Newberry, the plaintiff, and

Thomas C. Griffitts, his attorney. The testimony of
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said plaintiff as taken by the referee and redoiced to

writing by a sworn stenographer under the direction

of said referee is hereto attached, marked Exhibit

"B." It was also agreed by all the parties to the

above-named action that the signature of the said

A. A. Newberry to the Stenographer's notes of said

examination should be accepted in lieu of his signa-

ture to the transcript of such stenographer's notes,

and such transcript should have and receive the same

effect as if actually signed by said A. A, Newberry.

One exhibit was offered in evidence, marked Ex-

hibit "A," and is hereto attached. [190]

No other evidence having been offered on either

side, the testimony is herewith closed and returned,

all of which is respectfully submitted.

Dated April 25, 1891.

WM. A. TAAFFE,
Referee.

EXHIBIT ''B.'»

TESTIMONY OF ARTHUR A. NEWBERRY.
ARTHUR A. NEWBERRY, being first duly

sworn, testified as follows:

Q. State your name and place of residence.

A. Arthur A. Newberry; Spokane Falls, Wash-

ington.

Q. What relation did you sustain to Pauline B.

Newberry in her lifetime and what relation do you

now sustain to Laura Isabel Newberry and William

Fraser NeWberry?

A. Pauline Newberry was my wife; Laura Isabel

Newberry and William Fraser Newberry are my
children by Pauline B. Newberry.
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(Testimony of Arthur A. Newberry.)

Q. When did Pauline Newberry die?

A. On the 4th day of August, 1890.

Q. Who is now the owner and who was the owner

on the 4th day of August, 1890, of Block One in

Brow^n's Addition to the City of Spokane Falls,

Washington ?

A. The title stood in the name of Pauline B. New-
berry.

Q. When did you acquire that property and how
did it come to stand in the name of Pauline B. New-

berry?

A. Part of it was bought from J. J. Brown in 1884,

and the balance of the block I bought from E. J.

Webster the following year, 1885, I think, though I

am not positive as to the dates; this is my recollec-

tion.

Q. iState the date of your marriage with Pauline

B. Newberry. A. January 29th, 1879.

Q. To what incumbrance is the property last

named subject, if any? [191]

A. A mortgage on part of it for $3,200.00.

'Q. In favor of whom?
A. The Northwestern & Pacific Mortgage Com-

pany.

Q. Do you know when that is dfue?

A. It is virtually due now; it is past due.

Q. Was that mortgage signed by Pauline B. New-

berry and yourself? A. Yes, sir.

Q. Was the property last named acquired after

your marriage and by purchase?

A. Yes, sir; it was.
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(Testimony of Arthur A. Newberry.)

Q. It was, therefore, your community property?

A. Yes, sir.

Q. Who on the 4th day of August, 1890, was and

now is the owner of Block 100 of the Second Addi-

tion to Eailroad Addition to Spokane Falls, Wash-

ington? A. I was.

Q. Was that communit}'' property also?

A. Yes, sir.

Q. Acquired since your marriage to Pauline B.

Newberry? A. Yes, sir.

Q. Who was then the owner of Section 1, Town-

ship 26 North, Range 42 East, W. M., and the East

half of the Northeast Quarter of the Southwest

Quarter of the Northeast Quarter and the North-

east Quarter of the Southeast Quarter of Section 12,

Township 26 North, Range 42 E., of W. M.

A. I was.

Q. Was this property acquired by you after your

marriage with Pauline B. Newberry and by pur-

chase? A. It was.

Q. What incumbrance, if any, was there on that

property? A. There was no incumbrance on it.

Q Did Pauline B. Ne^Vberry leave any other chil-

dren except Laura [192] Isabel Newberry and

William Fraser Newberry mentioned as defendants

herein? A. No, sir.

Q. With whom and whereabouts do Laura Isabel

Newberry and William Fraser Newberry now re-

side?

A. With me at my home in Spokane Falls, Wash-

ington.
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(Testimony of Arthur A. Newberry.)

Q. Oan the property described in the complaint

herein and mentioned in your testimony be divided

without a sale thereof without injury to the best

interests of all persons interested therein?

A. No; I think not.

Q'. In your complaint in this action you mention

a mortgage of $7,000i.00i given by you to the Western

National Bank of New York. Has or has not that

mortgage been paid since the commencement of this

action? A. I paid it.

Q. Has it been released on the record?

A. Yes, sir.

Q. Can you procure that release and attach it to

your testimony here?

A. Yes, sir. (Release procured and attached

hereto marked '^ Exhibit A.")

Q. Was the mortgage to the Northwestern & Pa-

cific Mortgage Company the community debt of

yourself and Pauline B. Newberry? A. Yes, sir.

Q. Have the minor heirs of Pauline B. Newberry

any other means of support than yourself and the

property that was mentioned in the complaint

herein? A. No, sir.

Q. Did Pauline B. Newberry leave any will of any

kind?

A. None that I know of; in fact I know she did

not.

Q. Whom do you desire to be appointed referee

to make partition or sale of the premises as the

Courts shall adjudge? A. B. E. Barinds.

(Signed) A. A. NEWBERRY.
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(Testimony of Arthur A. Newberry.)

Stenographer's notes are here signed by the said

A. A. Newberry in accordance with the agreement

of all the parties hereto below set forth. [193]

It is hereby stipulated and agreed by all the parties

to this suit that A. A. Newberry's deposition is ac-

cepted in evidence without signature other than his

signature to the stenographer's notes thereof, and

that the referee may so certify to the Court.

T. C. GRIFFITHS,
Attorney for Plaintiff.

TURNER & GRAVES,
Atty. for Western National Bank.

BINKLEY & TAYLOR,
Atty's for Northestern & Paci. Mtge. C.

BINKLEY & TAYLOR,
Attorneys for B. C. Van Houten, Guardian ad Litem

of the Minor Heirs, Laura Isabel & William

Fraser Newberry.

EXHIBIT ''A."

KNOW ALL MEN BY THESE PRESENTS;
That the Western National Bank, a corporation, of

New York, does hereby certify and declare that a

certain mortgage bearing date the 9th day of Jan-

uary, 1891, made and executed by A. A. Newberry,

of Spokane Falls, Washington, party of the first

part, to the Western National Bank of the city of

New York, party of the second part therein, to secure

the payment of one certain promissory note, bearing

date September 16th, 1800, which note was for the

sum of $7000.00, with interest thereon at the rate of



vs. Clara Wilkinson et al. 193

one per cent per month, which said note is payable to

the order of the Spokane National Bank of Spokane

Falls, and by the latter indorsed to the Western

National Bank of New York, and which said mort-

gage is recorded in the office of the County Auditor

of Spokane County, Washington, in volume 25 of

mortgages, at page 79, on the 10th day of January,

1891, together with the debt thereby secured, is fully

paid, satisfied and discharged.

IN WITNESS WHEREOF, The said Western

National Bank of the City of New York, a corpora-

tion, has caused its corporate seal to be hereto affixed,

and these presents to be signed, executed acknowl-

edged and delivered in its name and behalf by Bray-

ton Ives, its President, this third day of February,

1891.

THE WESTERN NATN'L BANK OF THE
CITY OF NEW YORK, [Seal]

[Seal] By BRAYTON IVES,

President. [Seal]

State of New York,

County of New York,—ss.

This certifies that on this 3d day of February, 1891,

before me, the undersigned, a Notary Public in and

for the State aforesaid, personally appeared Brayton

Ives, who is personally known to me to be the same

party who executed the within release of mortgage

as the President of said corporation ; and who is per-

sonally known to me to be such President; and

acknowledged to me that he executed the same freely

and voluntarily for the uses and purposes therein set
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forth, and as the act and deed of the said corporation.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal the day and year in this certificate

first above written.

[Seal] E. L. HEYDECKER,
Notarj^ Public in and for the State of New York.

[194]

State of Washington,

County of Spokane,—ss.

In the Superior Court, Said County.

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERRY and WILLIAM
FRAZER NEWBERRY, Minor Heirs of

PAULINE B. NEWBERRY, Deceased, B.

C. VAN HOUTEN, Guardian of Said

LAURA ISABEL NEWBERRY and WILL-
IAM FRAZER NEWBERRY, the WEST-
ERN NATIONAL BANK OF NEW YORK,
a Corporation, and the NORTHWESTERN
& PACIFIC MORTGAGE COMPANY, a

Corporation,

Defendants.

Now, on this day, this cause coming on to be heard

on the application of the plaintiff for a decree of

partition herein and upon the report of the referee

heretofore appointed herein as to the evidence taken

in said cause the plaintiff, A. A. Newberry, appear-

ing by his attorney, T. C. Grif&ts, and the defend-
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ants, Laura Isabel Newberry and William Frazer

Newberry, minor heirs of Pauline B. Newberry, de-

ceased, B. C. Van Hoiiten, guardian of said minor

heirs, Laura Isabel Newberry and William Frazer

Newberry, appearing herein by their attorneys, Bink-

ley & Taylor, and by said guardian ad litem, B. C.

Van Houten, and the Western National Bank of New
York, appearing by its attorneys. Turner & Graves,

and the Northwestern & Pacific Mortgage Company
appearing by its attorneys, Binkley & Taylor, and it

appearing that the said parties have been duly and

lawfully served with process therein and have ap-

peared in this action, and are now appearing herein,

and the Court from the evidence heretofore taken

does find the facts set forth in the plaintiff's petition

to be true, that on the 4th day of August, 1890, Paul-

ine B. Newberry died leaving surviving as her sole

and only heirs at law the plaintiff, who as then and

there her husband, and the said Laura Isabel New-

berry and William Frazer Newberry, both of whom
are minors under the age of fourteen years; that at

the time of the death of the said Pauline B. New-

berry she was the wife of the said A. A. Newberry,

the plaintiff herein, and that they were seized in fee

of the following described real estate, viz.: [195]

Block One (1) in Brown's Addition to the City of

Spokane Falls, County of Spokane and State of

Washington, and Block One Hundred (100) of Sec-

ond Addition to Railroad Addition to Spokane Falls,

County of Spokane, State of Washington ; also all of

Section One (1), Township Twenty-six (26) North,

Range Forty-two (42) East, W. M., and the East
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y

Half of the Northeast Quarter of the Southwest

quarter of the Northeast quarter, and the Northeast

Quarter of the Southeast Quarter of Section Twelve

(12), Township Twenty-six (26), North, Range

Forty-two East, W. M., which was then and there the

coHununity property of the said A. A. Newberry and

Pauline B. Newberry, deceased, having been acquired

by them after their marriage by purchase. That

the interest of the said plaintiff, A. A. New-

berry, in said real estate after the death of said

Pauline B. Newberry, is one-half of the whole and

the interest of Laura Isabel Newberry, one of

the minor defendants herein, in the said real prop-

erty is one-fourth of the whole, and the inter-

est of the said William Frazer Newberry, the other

minor defendant herein, after the death of said Paul-

ine B. Newberry, was and is one-fourth of the

whole. That the said Van Houten is the duly ap-

pointed, qualified and acting guardian of the estate

of the said minor defendants, Laura Isabel Newberry

and William Frazer Newberry, and also their guard-

ian ad litem in this suit. That the defendant, the

Western National Bank of New York, at the time

this suit was conmienced owned an incumbrance upon

the interest of the plaintiff, A. A. Newberry, in said

property, but that since the commencement of this

suit said Seven Thousand Dollars incumbrance has

been fully paid and released and the defendant, the

Western National Bank of New York, has now no

iuther interest whatever in or to any of said real

estate or any interest therein.

That the defendant, the Northwestern & Pacific
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Mortgage Company, has a mortgage upon a portion

of the said real estate described as follows : Block One

(1) in Brown's Addition to the city of Spokane Falls,

County of Spokane, and State of Washington, for the

sum of [196] $3,200.00, with accrued interest,

which said mortgage was the community debt of the

said A. A. Newberry and Pauline B. Newberry, con-

tracted in her lifetime, and is a charge upon the in-

terest of all the other parties to this suit in the real

estate covered by it.

That it is impossible to make partition of the said

real estate without great injury to the interests of all

persons concerned save and except by making a sale

thereof and making a division thereof according to

the interest of each. That said property can safely

be sold and that said referee may sell the same for

cash; that all of the facts and allegations of said

plaintiff's petition have been maintained by strict

proof, and the Court being fully advised in the prem-

ises, and all of the parties to this suit consenting

thereto, and no one appearing to oppose the same.

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED, that partition be made of all the real

estate described in the plaintiff's complaint and in

this decree, and that the same be sold so that the pro-

ceeds thereof may be divided according to the several

interests of the parties to this suit as herein ascer-

tained and found. That such sale be made at public

auction to the highest and best bidder according to the

manner required in the sale of real property under

execution, and that notice of said sale shall state the

terms of sale and all liens to which the property may
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be subject when sold. That such property be sold

subject to the lien of the Northwestern & Pacific

Mortgage Company and to no other liens whatever.

That the terms of sale of said property when made

shall be all cash.

That B. E. Barinds be, and hereby is, appointed

as referee to make the sale and partition of said

property under this decree, and report the same to

this Court. That either of the parties to this suit

may become purchasers at said sale except B. C. Van
Houten, the guardian of said minor defendants here-

in, who shall not become a purchaser of such sale,

save and except for the benefit of the [197] said

minor defendants and the said referee shall not

directly or indirectly become a purchaser at such sale.

That the proceeds of the sale of the shares of the in-

fant defendants herein shall be paid by the referee

to B. C. Houten, guardian of the estate and

guardian ad litem of the said minor defendants, upon

his giving the security required by law or the order

of this Court.

Done in open court this 28th day of April, 1891.

By the Court:

R. B. BLAKE,
Judge.

The foregoing decree is hereby consented and

agreed.

T. C. GRIPFITTS,
Attorney for Plaintiff.
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Filed April 30, 1891. J. M. Armstrong, Clerk. By
W. H. Townsend, Deputy.

Recorded Page 142, Journal "K."
TURNER & GRAVES,

Atty. for Western National Bank.

BUCKLEY & TAYLOR,
Att'y for Northwestern & Pacific Mortgage Com-

pany.

BUCKLEY & TAYLOR,
Att'y for B. C. Van Houten, Guardian ad Litem of

the Minor Heirs Laura Isabel Newberry and

William Frazer Newberry.

Dated April 27, 1891. [ 198]

State of Washington,

County of Spokane,—ss.

In the Superior Court for Said County.

A. A. NEWBERRY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY and WILLIAM
FRAZER NEWBERY, Minor Heirs of

PAULINE B. NEWBERY, Deceased, B. C.

VAN HOUTEN, Guardian ad Litem and

Guardian of the Estate of Said Minor Heirs,

LAURA ISABEL NEWBERY and WILL-
IAM FRAZER NEWBERY, the WESTERN
NATIONAL BANK OF NEW YORK, a Cor-

poration, and the NORTHWESTERN & PA-

CIFIC MORTGAGE COMPANY, a Cor-

poration,

Defendants.
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To the Honorable the Judges of the Superior Court

of Spokane County, State of Washington

:

B. E. Barinds, having by an order of this Court

made on the 28th day of April, 1891, in the above-

entitled action, been appointed referee to make

partition and sale of the property in said order de-

scribed, to wit : Block (1) in Brown's Addition to the

City of Spokane Falls; Block One Hundred (100) in

Second Addition to Railroad Addition to Spokane

Falls; Section One (1) Township Twenty-six (26)

North, Range Forty-two (42) E., W. M.

All of the above-described property lying, being

and situate in the County of Spokane, and State of

Washington, in accordance with the direction in said

order contained and with the provisions of the statute

in such cases made and provided and to make report

to this Court of his proceedings taken herein, does

hereby make this, his report and respectfully shows

to the Court:

That he gave notice that the said property above

described would be sold by him at the front door of

the courthouse in the City and County of Spokane,

State of Washington, at the hour of two o 'clock in the

afternoon of the 20th day of May, 1891, by publish-

ing once a week for the four successive weeks next

preceding the said 29th day of May, 1891, a notice of

the said sale in the [199] "Spokane Chronicle," a

daily newspaper published in the said city of Spo-

kane, which notice contained a complete and accurate

description of the property ordered to be sold, the

time, terms and place of said sale, together with a

description of all the liens, charges and estates sub-
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ject to which said property would be sold, proof of

which publication has been made by filing with the

Clerk of the above-named Court the affidavit of the

printer of said
'

' Spokane Chronicle " as to such pub-

lication and by posting similar notices in three public

places in said County of Spokane for the four succes-

sive weeks next preceding the said 29th day of May,

1891.

That on the 28th day of May, 1891, he served upon

Turner & Graves, attorneys for the above-named de-

fendant, the Western National Bank of New York,

and upon Messrs. Binkley & Taylor, attorneys for the

above-named defendants, Laura Isabel Newbery,

William Frazer Newbery, minor heirs of Pauline B.

Newbery, deceased, B. C. Van Houten, guardian of

the estate and guardian ad litem of said minor heirs,

and the Northwestern and Pacific Mortgage Com-

pany, a notice in writing that said sale would take

place at the time and place appointed as above de-

scribed, appended to each of which notices was a true

copy of the notice of sale as published in the

''Spokane Chronicle" as aforesmd, by delivering to

them personally the said notices.

Said referee further says that pursuant to the in-

formation in said notices contained he attended at the

place and time in them described and read aloud the

said decree and order of sale and the publised notice

of sale aforesaid, and exposed and offered for sale

at public auction all of the property hereinbefore de-

scribed by stating aloud at said time and place that

he would sell said property in separate parcels to the

highest and best bidder thereof for cash, whereupon
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the following proceedings were had and taken

:

Block one in Brown's Addition to the City of

Spokane Falls, said County and State, was offered

for sale by the said Referee, a portion of which sub-

ject to a mortgage of $3,200.00 in favor of [200]

the defendant the Northwestern & Pacific Mortgage

Company, whereupon J. F. McEwen offered and bid

therefor the sum of Forty Thousand Dollars in cash,

and that being the highest and best bid therefor said

referee struck off and sold to said bidder the said

last above described property, receiving therefor the

sum of Forty Thousand Dollars in cash, and deliv-

ered to the said J. F. McEwen his certificate of sale

therefor.

That he next offered for sale in like manner Block

One Hundred of Second Addition to Railroad Addi-

tion to the City of Spokane Falls, said County and

State, to the highest and best bidder for cash, where-

upon J. F. McEwen offered and bid therefor the sum
of Twenty Thousand Dollars in cash, and that being

the highest and best bid therefor, said referee accord-

ingly struck off and sold to the said bidder for the

sum of Twenty Thousand Dollars in cash the prop-

erty last above described, receiving therefor the sum
of $20,000.00 in cash and giving to said J. F. McEwen
his certificate of sale therefor.

That he next offered exposed for sale in like man-

ner, Section One, Township 26 North, Range 42 E.,

W. M., whereupon J. F. McEwen offered and bid

therefor the sum of Ten Dollars in cash per acre, and

that being the highest and best bid therefor, he ac-

cordingly struck off and sold to said bidder the prem-
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ises last above described, receiving therefor the sum
of $6,400.00 in cash, and gave to the said J. F. Mc-
Ewen his certificate of sale therefor.

That said A. A. Newbery, the plaintiff in the above-

entitled action, was present at said sale and offered

bids for the property so put up at auction as above

described.

That the entire proceeds of said auction sale

amounted to $66,400,00, of which said referee paid to

the plaintiff herein the sum of $33,200.00, being one-

half of the said proceeds, taking therefor the receipt

of the said A. A. Newberry, which receipt is now on

file in the office of the Clerk of this Court and the re-

maining half of the said proceeds, amounting to the

sum of $38,425.00, said referee paid to the above-

named B. C. Van Houten, general guardian and

[201] guardian ad litem of the said Laura Isabel

Newbery and William Frazer Newbery for the use

and benefit of the two last-named persons, and took

in return therefor the receipt of the said guardian

B. C. Van Houten, which receipt is now on file in the

office of the Clerk of this Court. Each of said parties

and receipts to have one-half costs and expenses de-

ducted from said amounts.

That the above and foregoing proceedings were all

that were had and taken by the said referee, B. E.

Barinds, in executing the said decree of partition

and order of sale.

Dated this Gth day of June, 1891.

B. E. BARINBS,
Referee.

The undersigned having examined the above and
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foregoing report and accompanying decree, hereby

approve the same and consent that the Court may
confirm said report and the sales of property made

by the said referee as therein stated.

THOMAS C. GRIFFITTS,
Attorney for Plaintiff.

TURNER & GRAVES,
Attorney/ for Western National Bank.

BINKLEY & TAYLOR,
Attorney/ for Northwestern & Pacific Mortgage Com-

pany, and for B. C. Van Houten, Guardian ad

Litem and General Guardian of the Estate of

Said Minor Heirs, Laura Isabel Newbery and

William Frazer Newbery.

Filed June 8, 1891. J. M. Armstrong, Clerk. By
Chas. B. Johnston, Deputy. [202]

State of Washington,

County of Spokane,—ss.

In the Superior Court for Said County.

A. A. NEWBERY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY and WILLIAM
FRAZER NEWBERY, Minor Heirs of

PAULINE B. NEWBERY, Deceased, B. C.

VAN HOUTEN, Guardian of the Estate and

Guardian ad Litem of Said LAURA ISABEL
NEWBERY and WILLIAM FRAZER
NEWBERY, the WESTERN NATIONAL
BANK OF NEW YORK, a Corporation, and

the NORTHWESTERN & PACIFIC
MORTGAGE COMPANY, a Corporation,

Defendants.
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Now, on this day, this cause coming on to be heard

on the application of the plaintiff for approval and

conformation of the sale and report of the referee,

which report has been duly filed herein and is as fol-

lows:

State of Washington,

County of Spokane,—ss.

In the Superior Court for Said County.

A. A. NEWBERY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY and WILLIAM
FRAZER NEWBERY, Minor Heirs of

PAULINE B. NEWBERY, Deceased; B. C.

VAN HOUTEN, Guardian ad Litem and

Guardian of the Estate of Said Minor Heirs,

LAURA ISABEL NEWBERY and WILL-
IAM FRAZER NEWBERY, the WESTERN
NATIONAL BANK OF NEW YORK, a Cor-

poration, and the NORTHWESTERN &
PACIFIC MORTGAGE COMPANY, a Cor-

poration,

Defendants.

To the Honorable, the Judges of the Superior Court

of Spokane County, State of Washington

:

B. E. Barinds, having by an order of this Court

made on the 28th day of April, 1891, in the above-en-

titled action, been appointed referee to make parti-

tion and sale of the property in [203] said order

described, to wit

:
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Block One (1) in Brown's Addition to the City of

Spokane Falls;

Block One Hundred (100) in Second Addition to

Railroad Addition to Spokane Falls

;

Section One (1), Township Twenty-six (26)

North, Range Forty-two (42) E., W. M.

All of the above-described property lying, being

and situate in the County of Spokane and State of

Washington, in accordance with the directions in said

order contained and with the provisions of the Stat-

ute in such cases made and provided, and to make

report to this Court of his proceedings taken herein,

does hereby make this his report and respectfully

shows to the Court:

That he gave notice that the said property above

described would be sold by him at the front door of

the courthouse in the City and County of Spokane,

State of Washington, at the hour of two o'clock in the

afternoon of the 29th day of May, 1891, by publish-

ing once a w^eek for the four successive weeks next

preceding the said 29th day of May, 1891, a notice

of the said sale in the *' Spokane Chronicle," a daily

newspaper published in said City of Spokane, which

notice contained a complete and accurate description

of the property ordered to be sold, the time, terms

and place of said sale, together with a description of

all the liens, charges and estates subject to which said

property would be sold, proof of which publication

has been made by filing with the Clerk of the above-

named Court the affidavit of the printer of said

*' Spokane Chronicle" as to such publication and by

posting similar notices in three public places in said
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County of Spokane for the four successive weeks

next preceding the said 29th day of May, 1891.

That on the 28th day of May, 1891, he served upon

Turner & Graves, attorneys for the above-named de-

fendant, the Western [204] National Bank of New
York, and upon Messrs. Binkley & Taylor, attorneys

for the above-named defendants, Laura Isabel New-

bery, William Frazer Newbery, minor heirs of Paul-

ine B. Newbery, deceased, B. C. Van Houten, guard-

ian of the estate and guardian ad litem of said minor

heirs, and the Northwestern and Pacific Mortgage

Company, a notice in writing that said sale would

take place at the time and place appointed as above

described, appended to each of which notices was a

true copy of the notice of sale as published in the

'* Spokane Chronicle," as aforesaid, by delivering to

them personally the said notices.

Said referee further says that pursuant to the in-

formation in said notices contained, he attended at

the place and time in them described and read aloud

the said decree and order of sale and the published

notice of sale aforesaid, and exposed and offered for

sale at public auction all of the property hereinbefore

described, by stating aloud at said time and place that

he would sell said property in separate parcels to the

highest and best bidder therefor, for cash, whereupon

the following proceedings were had and taken.

Block one in Brown's Addition to the City of

Spokane Falls, said County and State, was offered

for sale by the said referee, a portion of which sub-

ject to a mortgage of $3,200.00 in favor of the de-

fendant, the Northwestern & Pacific Mortgage Com-
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pany, whereupon J. F. McEwen offered and bid there-

for the sum of Forty Thousand Dollars in cash, and

that being the highest and best bid therefor, said

referee struck off and sold to said bidder the said

last above described property, receiving therefor the

sum of Forty Thousand Dollars in cash, and deliv-

ered to the said J. F. McEwen his certificate of sale

therefor.

That he next offered for sale in like manner Block

One Hundred of Second Addition to Railroad Ad-

dition to the City of Spokane Falls, said County and

State, to the highest and best bidder for cash, where-

upon J. F. McEwen offered and bid therefor [205]

the sum of Twenty Thousand Dollars in cash, and

that being the highest and best bid therefor, said

referee accordingly struck off and sold to the said

bidder for the sum of Twenty Thousand Dollars in

cash the property last above described, receiving

therefor the sum of $20,000.00 in cash, and giving to

said J. F. McEwen his certificate of sale therefor.

That he next offered and exposed for sale in like

manner Section One, Township 26 North, Range 42

E., W. M., whereupon J. F. McEwen offered and bid

therefor the sum of Ten Dollars in cash per acre, and

that being the highest and best bid therefor, he ac-

cordml}^ struck off and sold to said bidder the prem-

ises last above described, receiving therefor the sum

of $6,400.00 in cash, and gave to the said J. F. Mc-

Ewen his certificate of sale therefor.

That said A. A. Newberry, the plaintiff in the

above-entitled action, was present at said sale and

offered bids for the property so put up at auction as

above described.
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That the entire proceeds of said auction sale

amounted to $66,400.00, of which said referee paid

to the plaintiff herein the sum of $33,200.00, being

one-half of the said proceeds, taking therefor the re-

ceipt of the said A. A. Newbery, which receipt is now

on file in the office of the Clerk of this Court, and the

remaining half of the said proceeds, amounting to the

sum of $33,425.00, said referee paid to the above-

named B. C. Van Houten, general guardian and

guardian ad litem of the said Laura Isabel Newbery

and William Frazer Newbery for the use and benefit

of the two last named persons, and took in return

therefor the receipt of the said guardian, B. C. Van
Houten, which receipt is now on file in the office of the

Clerk of this Court. ''Each of said parties and re-

ceipts to have one-half of costs and expenses deducted

from said amount."

That the above and foregoing proceedings were all

that were had and taken by the said referee, B. E.

Barinds, in executing the said decree of partition and

order of sale.

Dated this 6th day of June, 1891.

B. E. BARINDS,
Referee. [20G]

The undersigned having examined the above and

foregoing report and accompanying decree, hereby

approve the same and consent that the Court may

confirm said report and the sales of property made
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by the said referee as therein stated.

Attorney for Plaintiff.

Attorney for Western National Bank.

BINKELY & TAYLOR,
Attorney for Northwestern & Pacific Mortgage Com-

pany, and for B. C. Van Houten, Guardian ad

Litem and General Guardian of Said Minor

Heirs, Laura Isabel Newbery and William

Frazer Newbery.

That the said referee has in all things complied

with the law and given and afforded the notice re-

quired by law and made due proof thereof.

And it further appearing to the Court that each

and all of the parties hereto have approved and con-

sented to said report and to the confirmation thereof

and waived all objections thereto, and that the said

report is regular and in compliance with law and in

due form, and no one appearing to oppose the same,

and no exceptions having been filed thereto, and the

Court being sufficiently advised in the premises doth

order, adjudge and decree,

1. That the said report of said referee be and the

same is hereby confirmed.

2. That the sales made of the property by the

said referee as described in his report and as set

forth herein be and the same hereby are duly con-

firmed and approved.

3. That the said referee, B. E. Barinds, do ma^e

and execute [207] to the said purchaser, J. F.

McEwen, a good and sufficient deed of conveyance
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in due form of law to each of said tracts and parcels

of land, conveying and confirming to the said J. F.

McEVen the title to said land and the interest of each

and all of the parties to this suit therein. That the

said Block One in Brown's Addition to the City of

Spokane Falls, County of Spokane and State of

Washington, he conveyed by the said referee subject

to the lien of the mortgage of the Northwestern &
Pacific Mortgage Company for the sum of $3200.00,

together with interest thereon, being the same lien

subject to which a portion of said property was sold.

That upon the making of said conveyance and re-

ceipt of the money therefor, said conveyance be pre-

sented to this Court for approval in the manner re-

quired by law.

That the costs of this proceeding, together with the

referee's fees taxed at Dollars, and an attor-

neys' fee taxed at $1,000 Dollars, be paid out of the

proceeds of said sale and that the 'balance thereof be

distributed as follows:

One-half to A. A. Newbery, plaintiff, and one-half

to B. C. Van Houten, guardian ad litem and guard-

ian of the estate of said minor heirs, Laura Isabel

Newbery and William Frazer Newbery.

And that upon the doing of the things required by

this decree the said B. E. Barinds be discharged as

such referee.

Dated this 8th day of June, 1891.

By the Court

:

E. B. BLAKE,
Judge.
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The undersigned having examined the above and

foregoing decree and order of confirmation do hereby

consent to and approve of the same.

THOS. C. GRIFFITTS,
Attorney for Plaintiff,

TURNER & GRAVES,
Western National Bank of New York.

BINKLEY & TAYLOR,
Attorneys for the Northwestern & Pacific Mortgage

Company, and for B. C. Van Houten, Guardian

ad Litem and General Guardian of the Estate of

Said Minor Heirs, Laura Isabel Newbery and

William Frazer Newbery.

Filed June 8, 1891. J. M. Armstrong, Clerk. By
Chas. B. Johnston, Deputy. [208]

Spokane, Wash., May 29, 1891.

Received of B. E. Barinds, referee, for and on be-

half of Laura Isabel Newbery and William Frazer

Newbery, minors, $33,400.00, being one-half of the

cash proceeds of the sale at public auction on the

29th day of May, 1891, of the following described

property in accordance with the decree entered by

the Superior Court of the County of Spokane and

State of Washington, on the 28th day of April, 1891,

all of which property is situate in said County and

State, to wit:

Block One in Brown's Addition to the City of

Spokane

;

Block One Hundred (100) of Second Addition to

Railroad Addition to Spokane Falls

;
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Section One (1), Township Twenty-six (26)

North, Eange Forty-two (42) East, W. M.

(Signed) B. C. VAN HOUTEN,
Guardian of Estate of Said Minors, Laura Isabel

Newbery and William Frazer Newbery.

Filed Jun. 8, 1891. J. M. Armstrong, Clerk. H.

Warner, Deputy. [209]

Spokane, Wash., May 29, 1891.

Received of B. E. Barinds, Referee, $33,400.00,

being one-half of the cash proceeds of the sale at

public auction on the 29th day of May, 1891, of the

following described property in accordance with the

decree entered by the Superior Court of the County

of Spokane and State of Washington, on the 28th day

of April, 1891, all of which property is situate in said

County and State, to wit

:

Block One in Brown's Addition to the City of Spo-

kane Falls:

Block One Hundred (100) of Section Addition to

Railroad Addition to Spokane Falls;

Section One (1), Township Twenty-six (26)

North, Range Forty-two (42), East W. M.

(Signed) A. A. NEWBERRY,
Filed Jun. 8, 1891. J. M. Armstrong, Clerk. H.

Warner, Deputy. [210]
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In the Superior Court of the State of Washington,

in and for the County of Spokane.

No. 1298.

A. A. NEWBERY,
Plaintiff,

vs.

LAURA ISABEL NEWBERY et al.,

Defendants.

CERTIFICATE.

State of Washington,

County of Spokane,—ss.

I, Grienn B. Derbyshire, Clerk of the Superior

Court of the State of Washington, in and for the

County of Spokane, wherein the above-entitled cause

was heretofore pending and wherein the records in

such cause are kept, do hereby certify that the above

and foregoing is a true and correct copy of the

1. Summons,

2. Return of Service of Summons on William

Frazer Newbery et al.

3. Petition of Plaintiff A. A. Newbery.

4. Appearance of B. C. Van Houten, Guardian.

5. Answer of B. C. Van Houten, Guardian.

6. Motion and Order appointing William A.

Taaffe Referee to take Testimony.

7. Report of Referee.

8. Order and Decree in Partition and Order ap-

pointing referee to make sale and Partition

of Property.

9. Report of Referee upon Sale of Property.
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10. Approval of Report of Referee and Consent of

Attorneys for Confirmation thereof by the

Court.

11. Order of Confirmation of Sale by Court and

Order Discharging Referee and Approval of

Order of Confirmation by Attorneys for

Guardian.

12. Receipt to Referee by B. C. Van Houten,

Guardian, for the sum of $33,400, cash share

of Minor Heirs. [211]

in such cause, as the same now appear on file and

of record in my office.

In Testimony whereof, I have hereunto set my
hand and affixed the seal of said court this 13th day

of July, 1911.

[Seal of the Superior Court, Spokane County.]

GLENN B. DERBYSHIRE,
Clerk.

State of Washington,

County of Spokane,—ss.

I, William A. Huneke, a Judge of the Superior

Court of the State of Washington, in and for the

County of Spokane, do hereby certify that the above

attestation by the Clerk of said Court is in due form.

In witness whereof, I have hereunto set my hand

this 13th day of July, 1911.

WM. A. HUNEKE,
Judge.

[Endorsements:] Complainant's Exhibit II.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. Jul. 14, 1911. Frank C. Nash, Clerk.

[212]
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Complainant's Exhibit IV.

W. I. Snyder. Cable Address, "Snyder"

Bismarck Snyder. W. U. Tel, Code.

Dan B. Shields.

Law Offices:

SNYDER & SNYDER,
Suite 419 Judge Bldg.

Salt Lake City.

Nov. 13/09.

Messrs. Belden & Losey,

509 Jamieson Building,

Spokane, Washington.

Gentlemen :

—

We take your name from Hubbells and write to

ask you if you would be willing to take bold of the

matter of inquiring into the estate of Pauline E.

Newberry on a contingent fee.

Our client is without money and he claims that his

mother Pauline B. Newberry died in 1889 leaving

considerable property, her heirs being her husband,

whose name does not occur to us just now, and our

client whose name is Wm. Fraser Newberry, a son,

and Isabel Newberry, a daughter, who died quite

young. Our client thinks that the estate is worth

considerable money, several thousand dollars, and

what has set him thinking that he has some rights

that ought to be investigated now, is the fact that his

father recently sent him a quit-claim deed asking

him to sign it so that he the father might clear up

some old titles.. This deed called for one hundred

sixty acres of land just outside the city, and we sus-
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pect that it is a part of the mother's estate, and that

it would be well to look into it.

Please let us have your views in the matter by re-

turn mail.

WIS. Yours truly,

SYNDER & SNYDER,
By W. J. S.

[Endorsements] : Complainant's Exhibit IV.

Filed in the U. S. Circuit Court Eastern Dist. of

Washington. Jul. 14, 1911. Frank C. Nash, Clerk.

[213]

Plaintiff's Exhibit 5 Admitted.

Substituted Copy. A. E. Kane.

Spokane, Wash., May 29, 1891.

Received of B. E. Barinds, Referee, for and on be-

half of Laura Isabel Newbery and William Frazer

Newbery, minors, $33,400.00 being one half of the

cash proceeds of the sale at public auction on the 29th

day of May, 1891, of the following described prop-

erty in accordance with the decree entered by the

Superior Court of the County of Spokane and State

of Washington, on the 28th day of April, 1891, all of

which property is situate in said county and State,

to wit

:

Block One in Brown's Addition to the City of

Spokane Falls:

Block One Hundred (100) of Second Addition to

Railroad Addition to Spokane Falls;
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Section One (1), Township Twenty-six (26)

North, Range Forty-two (42) East, W. M.

(Signed) B. C. VAN HOUTEN,
Guardian of Estate of Said Minors, Laura Isabel

Newbery and William Frazer Newbery.

[Endorsements] : 1298. Newbery vs. Newbery et

al. Receipt of B. C. Van Houten. Filed Jun. 8,

1891. J. M. Armstrong, Clerk. By H. Warner,

Deputy. Filed July 18, 1911. U. S. Circuit

Court, Eastern Dist. of Washington. F. C. Nash.

[214]

Complainant's Exhibit VI.

Spokane Oct. 30, 09.

Dear Frazer

:

I wish you would sign the enclosed quit-claim deed

& acknowledge it before a Notary Public & return to

me—I am trying to clear up the title on some prop-

erty I conveyed years ago & there is a technical ques-

tion involved which some lawyers here think can be

best straightened by a Quit claim from you—I would

be glad if you would do this as soon as you can con-

veniently.

It looks now as though I could get away for a trip

this winter and my plan is to go via Salt Lake City &
Denver to Arizona in the hope that a warmer climate

will help me, I intend leaving here next month if I

can arrange matters & it looks now as though I

could

—

Your affec.

FATHER.
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[Endorsed] : Complainant's Exhibit VI. Filed

July 17, 1911. F. C. Nash, Clerk, U. S. Circuit

Court, Eastern Dist. of Washington. [215]

Complainant's Exhibit VII.

Spokane Nov. 6/09.

Dear Eraser:

Your letter of the 3rd at hand & I note fully what

you say Mother told you— Well she had the facts

badly mixed, and furthermore it had no bearing on

this matter of the Quit Claim Deed I sent you—that

is for the purpose of clearing a title given by me

many years ago to some land out in the Country—
It was my property when I conveyed it and I had a

perfect right to convey it, but it is up to me to make

the title good and I am asking you to help me do it

—

Your refusal to do so may result in some trouble and

expense to me—thats about all there is to be said on

that particular matter— Now as to your mother

having left property to you and your sister— Your

Mother left no will— Under the laws of this state

when your sister died also without a will any interest

she might have reverted to me— Since I returned

here I have employed the best lawyer I could get to

look into the case of the property on which the Car-

negie Library stands with a view of trying to recover

it or rather to see if any interest could be claimed in

it for you for I knew I had no possible interest in it

personally & we were unable to make out a case that

is the Lawyers opinion would warrant a suit being

brought— the reference as to my being obliged to

leave the country for fear of prison is absolute rub-
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hish & I cannot understand how Mother ever got such

an idea in her head— The lawyer I employed was Mr.

W. J. Thayer who had been F. Lewis Clai^'ks personal

attorney for years and is considered one of the

shreudest Real Estate Lawyers here— I did every-

thing I could do— It is very unfortunate that

mother told you what she did for it has given you an

entirely wrong impression of the whole matter and

especially of me— When I see you I think we can

have maybe a clearer & better understanding

—

Your affec.

FATHER.

Filed July 17, 1911. F. C. Nash, Clerk. U. S.

Circuit Court, Eastern Dist. of Washington. [216]

United States District Court for the Eastern Divi-

sion, and the Eastern District of Washingtoyi.

WILLLIA^VI FRASER NEWBERRY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

of the Estate of B. C. VAN HOUTEN, De-

ceased, J. MONAGHAN, LANE C. GIL-

LIAM, W. H. TAYLOR, J. F. McEWEN,
Defendants.

[Stipulation as to Deposition of J. W. Binkley.]

It is hereby stipulated and agreed by and between

the attorneys for the respective parties that the depo-
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sition of J. W. Binckley may be taken at his office

before A. D. McLaren, a Notary Public, in and for

the State of Washington, residing at Spokane; it

being further stipulated that all objections as to

form, time and manner of notice, and reason for the

taking of the said Deposition are hereby waived ; and

that all objections to the questions propounded, or

the answers given, as to their competency, form and

materiality will be waived, unless the same are taken

at the time the question is propounded, or the answer

given; and it is further stipulated and agreed that

the stenographer who takes said testimony may
transcribe [217] same under the directions of the

notary, and the witness signing and verifying the

same after said transcription; said deposition is

taken on behalf of the defendants, and may be read

by either party in the above-entitled cause.

BELDEN & LOSEY,
Attorneys for Complainant.

Attorney for Clara Wilkinson et al.

P. F. QUINN,
Attorney for James Monaghan. [218]

[Deposition of J. W. Binkley.]

J. W. BINKLEY, called as a witness, having been

first duly sworn, testified as follows:

Direct Examination.

(By Mr. QUINN.)

Q. You may state your full name, Mr. Binkley.

A. J. W. Binkley.

Q. Where do you reside?
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(Deposition of J. W. Binkley.)

A. City of Spokane.

Q. How long have you resided in the city of Spo-

kane ? A. A little over 27% years.

Q. What is your vocation ?

A. Attorney at law.

Q. How long have you been an attorney at law in

the city of Spokane ? A. All the while.

Q. Were you acquainted with A. A. New'berry ?

A. Yes, sir.

Q. How long have you known Mr. Newberry ?

A. Oh, I should judge about 25 years, anyway.

Q. Were you acquainted with B. C. Van Houten

in his lifetime ? A. I was.

Q. How long were you acquainted with him ?

A. Ever since I have been in the city.

Q. Did you know of a certain case pending in the

Superior Court in the early part of 1890, wherein A.

A. Newberry was plaintiff and Laura Isabel New-

berry, William [219] Fraser Newberry, his

children, and B. C. Van Houten, their guardian, were

defendants for the partition of certain property?

A. Yes, sir; I remember such action.

Q. Do you now recall what the property was in

that litigation ?

Mr. LOSEY.—I object as incompetent, irrelevant

and immaterial; the records themselves in the case

furnish the best evidence of the property involved.

A. It included lot one block one to Brown's Addi-

tion at that time the Newberry residence, and not the

Carnegie Library. I don't know whether it includes

any other property or not.
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(Deposition of J. W. Binkley.)

Q. What position, if any, did you occupy in rela-

tion to that partition suit ?

Mr. LOSEY.—I object as incompetent, immaterial

and irrelevant; and on the further ground the rec-

ords of that case will show what position the witness

occupied, if any, and are the best evidence.

A. I think I appeared for B. C. Van Houten, the

Guardian.

Q. Were you at that time familiar with the values

of real estate in and about Spokane during the year

1889 and 1890?

Mr. LOiSEY.—Object as incompetent, irrelevant

and immaterial ; does not tend to prove any of the is-

sues in this case.

A. I was.

Q. What would you say, from your knowledge and

experience, [220] as to what was the reasonable

market value of Block one to Brown's Addition dur-

ing that time ?

Mr. LOSEY.—Objection on the ground that the

question is incompetent, irrelevant and immaterial;

and on the further ground that the value of Block

one, Brown's Addition is not involved as an issue in

this case at bar.

A. Well, that is quite a difficult question to answer

at this time. As near as I can recollect it was some-

where between ten and twenty thousand dollars ; that

is as close as I can get at it now.

Q. Do you remember whether or not about that

time Mr. Newberry solicited and obtained a loan

upon that property?
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(Deposition of J. W. Binkley.)

Mr. LOSEY.—I object as incompetent, irrelevant

and immaterial, and the answer would not tend to

prove any of the issues in this case.

A. I remember of him applying for a loan of the

Hypotheek Bank of which I was one of the managers

at that time.

Q. In what amount, if you remember, did he ob-

tain the loan ?

Mr. LOSEY.—Same objection to this question as

to the question preceding.

A. I don't remember exactly. There was a loan

on it somewheres in the neighborhood of $2,500, and

he had it increased, but to what amount I don't re-

member.

Q. Do you remember whether or not the first loan

that you mentioned was made by Newberry and his

wife, or by Newberry alone?

Mr. LOSEY.—Object as incompetent, irrelevant

and [221] immaterial; the matter is not involved

in the issues of this case.

A. Newberry and wife.

Q. Could you state what would be the value of

Block 100 in Second Addition to Railroad Addition

to Spokane Falls, now being the property on which

the New Sacred Heart Hospital is located?

Mr. LOSEY.—I object; the evidence is incom-

petent, irrelevant and immaterial, and it does not go

to prove any of the issues in this case.

A. Well, I think that the lots were worth about

from three to five hundred dollars at that time.
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(Deposition of J. W. Binkley.)

Q. What would you say would be the reasonable

market value of Section one, Township 26 North,

Range 42 E., W. M., Spokane County, Washington,

that is the land that is now occupied in part by the

Country Club on the Little Spokane at the time, in

1889 and 1890?

Mr. LOSEY.—Same objection as to the preceding

question.

A. I wouldn't think it would exceed ten dollars an

acre. All of section one %

Q. Yes. Did you know at that time what the

financial standing and condition of A. A. Newberry

was?

Mr. LOSEY.—I object as incompetent, irrelevant

and immaterial. The financial standing of Mr. New-

berry at that time is not involved in the issues of this

case.

A. He was at that time what you might call pretty

hard up. [222]

Q. Can you state whether or not at that time he had

in his own right, and that of his wife, sufficient prop-

erty at the market value to pay his incumbrances?

Mr. LOSEY.—I object on the grounds it is in-

competent, irrelevant and immaterial, calling for a

conclusion of this witness ; not the best evidence.

A. I don't know.

Q. In regard, Mr. Binkley, to the partition suit,

do you know or not whether any money passed be-

tween the referee who made the sale and B. C. Van
Houten on account of that suit or sale?

Mr. LOSEY.—I object on the ground that the evi-
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(Deposition of J. W. Binkley.)

dence sought to be adduced is incompetent, irrelevant

and immaterial ; and on the further ground that the

records and files in this case are with the Clerk of the

Superior Court of Spokane County, and furnish the

best evidence ; further, that the witness has not shown

himself competent to testify upon this point.

A. There was no money passed.

(By Mr. STEPHENS.)
Q. Then, Van Houten, guardian, or any other way,

never received any money from any source on ac-

count of that partition, alleged partition suit ?

Mr. LOSEY.—Object to the question as incom-

petent, irrelevant and immaterial. The records in

this case furnish the best evidence as to whether or

not any money was received; and on the further

ground this witness is incompetent to testify upon

this question; and further that [223] the defend-

ants are seeking by parole testimony to modify and

change the written records shown in the Clerk's office

of the Superior Court of Spokane County.

A. Not that I know of. I understood he did not.

Q. What was the real purpose of that alleged

partition suit %

Mr. LOSEY.—I object on the ground that the evi-

dence is incompetent, and irrelevant, and that the

records themselves are the best evidence of the pur-

pose of the partition suit. The evidence here sought

to be adduced does not go to prove any issues in the

case.

A. The purpose was to get the title cleared of the

rights of the Newberry children of record, and vested
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(Deposition of J. W. Binkley.)

in Newberry, so that tie could obtain a loan on block

one, as far as that portion of the property was con-

cerned.

Q. Did Newberry secure that loan ?

Mr. LOSEY.—Now, I object on the same ground;

that it is incompetent, irrelevant and immaterial.

The evidence does not go to prove any of the issues

in this cause.

A. Yes, he did.

Q. Was that loan larger or smaller than the one

theretofore on the property by Newberry and his

wife?

Mr. LOSEY.—Same objection as to the preceding

question.

A. It was larger.

Q. At that time how long had you been in the loan

business when this alleged partition case took place,

and when that second loan was made ? .[224]

Mr. LOSEY.—Object on the same ground, incom-

petent, irrelevant and immaterial.

A. That was in 1884. I think it was.

Q. At the time of this second loan had you for

yourself, or for some mortgage company, or com-

panies, loaned a large amount of money in the City

of Spokane upon real estate in that city?

Mr. LOSEY.—Same objection as to the preceding

question.

A. Yes.

Q. Had it been a part of your business and duty

to know the value of real estate upon which you made
loans ?
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(Deposition of J. W. Binkley.)

Mr. LOSEY.—Object as incompetent, irrelevant

and immaterial.

A. It was.

Q. What per cent of the value was your ordinary

and usual loaning value of land—in other words, how

much would you loan upon a piece of property

—

thirty, or forty, or fifty per cent of its value?

Mr. LOSEY.—Same objection.

A. Forty per cent was the general rule ; sometimes

it might be extended a little bit.

Q. In this second loan which Newberry secured

after the alleged partition, did you loan all that you

thought that property would stand ?

Mr. LOSEY.—Now, I object incompetent, irrele-

vant and immaterial, not an issue in this case.

A. I think we gave him the maximum loan.

Q. Do you know what became of that second loan

with [225] reference to its payment or nonpay-

ment?

Mr. LOSEY.—I object as incompetent, irrelevant

and immaterial. The records are the best evidence.

A. I cannot say that I do, Mr. Stephens.

Q. While you continued to represent the mortgage

company it never was paid ? A. No.

Mr. LOSEY.—Plaintiff objects to all of the evi-

dence given by this witness upon the general grounds

that none of the evidence is competent to prove any

of the issues in this case; that the defendants are

seeking to change, modify and vary the official rec-

ords and files shown in the Clerk's office of the Su-

perior Court of Spokane County, State of Washing-
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(Deposition of J. W. Binkley.)

ton ; and are seeking further to modify the terms of

a judgment of a court of record by parole testimony.

J. W. BINKLEY. [226]

State of Washington,

County of Spokane,—^^ss.

I, A. D. McLaren, a Notary Public in and for the

State of Washington, do hereby certify that the

above deposition of J. W. Binkley, witness in the

above-entitled action, was taken before me and re-

duced to writing by Ernest Williams, a disinterested

witness, at Spokane, in said County on the 6th day

of February, 1911, at three o'clock P. M., in pursu-

ance of the stipulation hereto attached and made a

part hereof ; that the above witness, before examina-

tion, was sworn to testify the truth, the whole truth,

and nothing but the truth.

[Seal] A. D. MLABEN,
Notary Public for the State of Washington, Resid-

ing at Spokane.

Dated this 7th day of February, 1911.

Published and filed this 14th day of July, 1911, by

order of Court on Motion of C. J. Cannon, of Coun-

sel for Defendants. F. C. Nash, Clerk. [227]
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In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Divi-

sion.

No. .

WILLIAM FRASER NEWBERRY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs of the Estate of B. C. VAN HOU-
i TEN, Deceased, J. MONAGHAN, LANE C.

- GILLIAM, W. H. TAYLOR and J. F. Mc-

EWEN,
Defendants.

Deposition of Bamett E. Barinds.

Depos^ion of witness Barnett E. Barinds, taken in

pursuance of the attached notice and stipulation, be-

ginning at 10:30 o'clock A. M., on the 16th day of

December, A. D. 1910, at the place specified in said

notice, at at Apartment No. 205 in the Waldorf

Building, in the city of Seattle, County of King and

State of Washington, and said witness was duly and

regularly cautioned and sworn to testify the truth,

the whole truth and nothing but the truth, and was

examined on behalf of the defendants in the above-

entitled action.

There was present : Mr. P. F. Quinn, on behalf of

the defendants who appeared in the action.

The examination of said witness was by question
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and answer orally propounded at the time of taking

said deposition, and were taken down in shorthand

by a stenographer, and subsequently, on the same

day, transcribed, and thereafter on, to wit, the 16th

day of December, 1910, were submitted to, read

.[228] over, signed, subscribed and sworn to he said

witness.

[Seal] EMORY E. HESS,
Notary Public in and for the State of Washington,

Residing at Seattle. [229]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

ISTo. .

WILLIAM ERASER NEWBERRY,
Plaintiff,

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, De-

ceased, EUGENE VAN HOUTEN, One of

the Heirs of the Estate of B. C. VAN HOU-
TEN, Deceased, J. MONAGHAN, LANE C.

GILLIAM, W. H. TAYLOR and J. F. Mc-

EWEN,
Defendants.

Stipulation [as to Taking Deposition of Bamett E.

Barinds.]

It is hereby stipulated and agreed by and between

Belden C. Losey, attorneys for the plaintiff in the

above-entitled action, and H. M. Stephens, attorney

for the defendants Clara Wilkinson, administratrix

of the estate of B: C. Van Houten, deceased, and
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Eugene Van Houten, one of the heirs of the estate

of B. C. Houten, deceased, and P. F. Quinn, attorney

for J. Monaghan, that the deposition of Barnett E.

Barinds may be taken in the above-entitled cause on

the 16th day of December, 1910, at Apartment No.

205 in the Waldorf Building in the City of Seattle,

County of King and State of Washington, before

Emory E. Hess, a notary public of the State of

Washington, and that the same may be read by either

of the parties to said action upon the trial of said

cause, all objections as to the formality and steps

leading up to the taking of said deposition being by

the above-named parties hereby waived. Objections

may [230] be taken by the attorneys for the com-

plainant to the above deposition and the forms of the

questions and the materiality of the evidence as fully

as if the attorneys for the complainant had been per-

sonally present, such objections may be made on the

reading of the deposition at the trial of the above-

entitled action.

It is further stipulated and agreed that the depo-

sition of said witness may be taken in shorthand by

a stenographer, and thereafter transcribed from his

said shorthand notes; and when the deposition is so

transcribed, the same shall be signed by the said wit-

ness.

BELDEN & LOSEY,
Attorneys for Complainant.

H. M. STEPHENS,
Attorney for defendants Clara Wilkinson, as Ad-

ministratrix, and of Eugene Van Houten.

P. F. QUINN,
Attorney for Defendant J. Monaghan. [231]
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[Deposition of Barnett E. Barinds, for Defendants.]

BARNETT E. BAEINDS, called as a witness on

behalf of the defendants, being first duly sworn, tes-

tified as follows

:

Direct Examination.

(ByMr.QUINN.)

Q. Give your name.

A. B'arnett E. Barinds.

Q. Where do you reside?

A. In the city of Seattle, Washington.

Q. How long have you resided here ?

A. For seven years.

Q. How far is it from the city of Spokane, Wash-

ington, if you know?

A. Practically four hundred miles.

Q. Did you ever live in the city of Spokane ?

A. Very many years; from, or during the time

from 1889 to 1903.

Q. Are you acquainted with one A. A. Newberry?

A. Very well.

Q. How long have you known him?

A. Since 1876.

Q. Were you acquainted with the former wife,

Pauline Newberry, of A. A. Newberry ?

A. Very well; who died on the fourth day of

August, 1901. I have that date indelibly on my mind

because it was just one year, to a day, from the big

fire in Spokane.

Q. Were you acquainted in his lifetime with one

B. C. Van Houten? A. Very well.

Q. Do you know when he departed this life?
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A. Somewhere in 1904—along in there between

1903 and 1905— [232] I am sure it was not in

1903; it was in 1904.

Q. Did you know of a certain suit pending in the

Superior Court of Spokane County entitled A. A.

Newberry against William Fraser Newberry, Laura

Isabella Newberry, and B. C. Van Houten for the

partition of certain property ?

A. Yes, I did know of it.

Q. Did you perform any duties in relation to this

suit?

A. I was one of Newberry's most intimate

^cquaintancs, having known him so long—in fact, it

was very largely through my acquaintance with

Newberry that I went to Spokane to live. After his

wife's death he came to me and said, ''Under the

laws of this State where 07i dies intestate and there

are heirs the property is community property, and

I am desirous of getting the community property

where I can handle it in my name ; I want to make

a loan; in consequence I have asked Van Houten,"

who was also an intimate friend of Newberry's "to

accept the temporary guardianship of my children.

Meanwhile, I am advised that a certain form of ad-

vertising must be gone through, and that the Court

will appoint a referee for the sale of that property;

I am going to ask you to serve as said referee; all

you will have to do at the proper tune will be to go

up to the front door of the courthouse and offer these

several pieces of realty for sale." I told him of

course I would gladly help him in any way possible.
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In due course of time I was instructed to go to the

courthouse and make this sale, which I did. As I

now recall these various pieces of real estate were all

bid in by one J. F. McEwen, who at that time was

cashier of the Citizens' National Bank of Spokane.

A [233] short time afterwards I went to the bank

and receipts were prepared for the signatures of

Van Houten as guardian and of Newberry as repre-

senting himself, for their respective interests, which

they gave.

Q. Have you any recollection of the description of

the property?

A. Well, I think the property consisted of that

piece of ground where the public library now stands,

which at that time was Newberry's home place. An-

other piece of property was block 100, up on the

hill, where the Sisters ' Hospital is, as I am told, now

located. And the balance of the realty consisted of

some land down on the Little Spokane, just below

what was then known as the Selheim Place, but is

now owned by Jay P. Graves.

Q. Then, as I understand you, what you received

at that sale was receipts in place of money, or other

equivalent?

A. I have no recollection of any money ever hav-

ing passed. I have no recollection of there having

been the amount of money which this realty was

supposed to have brought at this sale having

been placed to my credit on the books of the bank,

or of my having drawn checks for it. I have no

recollection of anything of that kind at all.
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Q. Did you, as referee, or otherwise, ever deliver

to B. C. Van Houten, as guardian, any property or

money of any kind or description for or on behalf

of the children of A. A. Newberry?

A. Not to my recollection at all. I have a definite

recollection that this guardianship was only tem-

porary, and was for the purpose of complying with

the requirements of the community property law.

[234]

Q. At the time of these partition proceedings, and

at the time of Mrs. Pauline Newberry's death, did

you know what the financial condition of the family

was? A. No, I did not.

BARNETT E. BARINDS.

Subscribed and sworn to before me this 16th day of

December, 1910.

[Seal] EMORY E. HESS,

Notary Public in and for the State of Washington,

Residing at Seattle. [235]

United States of America,

State of Washington,

County of King,—ss.

I, Emory E. Hess, a Notary Public in and for the

State of Washington, residing at Seattle, King

County, Washington, do hereby certify that the

above and foregoing named witness, to wit, Barnett

E. Barinds, was by me first duly cautioned and sworn

to testify the truth, the whole truth and nothing but

the truth. Thereupon the deposition of said wit-

ness was taken upon oral interrogatories propounded,

and oral answers thereto given at the time, which
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interrogatories and answers were taken down in

shorthand by a stenographer, and subsequently tran-

scribed by said stenographer, and after being tran-

scribed were respectively read over and subscribed

and sworn to by said witness.

That said deposition was taken pursuant to the

annexed notice and stipulation, in Apartment No.

205, in the Waldorf Building, in the city of Seattle,

County of King and State of Washington, on the

16th day of December, A. D. 1910. The taking of

said deposition was begun at 10:30 o'clock A. M. on

said December 16th, 1910. The deposition of said

witness was completed in the forenoon, and subse-

quently and on the said 16th day of December, A. D.

1910, the testimony of said witness was transcribed

by said stenographer, and on the afternoon of Decem-

ber 16th, A. D. 1910, the transcribed testimony of

said witness was furnished to him, and on said

December 16th subscribed and sworn to before me,

on said December 16th, 1910. [236]

That I am not counsel or relative of either party,

or otherwise interested in the event of this suit.

In testimony whereof I have hereunto set my hand

and official seal this 16th day of December, A. D. 1910.

[Seal] EMORY E. HESS,
Notary Public in and for the State of Washington,

Residing at Seattle.

Published by stipulation refiled the 19th day of

Dec, 1910. Frank C. Nash, Clerk. [237]
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In the United States Circuit Court of the State of

Washington, for the District of Washington,

Eastern Division.

WILLIAM FRAZER NEWBERRY,
Complainant,

vs.

CLARA WILKENSON et al.,

Defendants.

Stipulation [as to Taking Deposition of James N.

Glover].

The above-named parties, plaintiffs and defend-

ants, by their respective attorneys, Belden & Losey

for the complainant, and H. M. Stephens for Clara

Wilkenson and Eugene Van Houten, and P. F
Quinn for James Monaghan, hereby stipulate and

agree that the testimony and evidence of James N.

Glover may be taken on the 15th day of June, at

2 P. M., before Edward J. O'Shea, Jr., a notary pub-

lic in and for the State of Washington, at 2 P. M.

of said day, before a stenographer in his presence,

and continued from time to time until the same is

completed, and transcribed by the stenographer and

signed by the mtness, hereby waiving all objections

as to time and notice, but reserving the right at the

hearing to object to any and all questions put to said

witness by either party.

BELDEN & LOSEY,
Attorney for Compa^inant.

H. M. STEPHENS,
Attorney for Clara Wilkinson.

P. F. QUINN,
Attorney for James Monaghan. [238]
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[Deposition of James N. Glover.]

I7i the United States Circuit Court of the State of

Washington, for the District of Washington,

Eastern Division.

WILLIAM FRAZER NEWBERRY,
Complainant,

TS.

CLARA WILKENSEN et al..

Defendants.

BE IT REMEMBERED, that heretofore, to wit,

upon the Thursday, the 15th day of May, 1911, at two

o'clock P. M., at Roo/c 308 Granite Block, in the City

of Spokane, State of Washington, pursuant to no-

tice and the annexed stipulation, the deposition of

James N. Glover was taken before Edward J. O'Shea,

Jr., a Notary Public in and for the State of Wash-

ington, Messrs. Belden & Losey, attorneys appear-

ing on behalf of the complainant, and H. M.

Stephens, Esq., appearing for Clara Wilkensen and

Eugene Van Houten, and P. S. Quinn, Esq., for

James Monaghan.

Whereupon the following proceedings were had

and the following evidence introduced, to wit : [239]

JAMES N. GLOVER, a witness being called and

duly sworn, testified as follows

:

Direct Examination,

(By Mr. QUINN.)

Q. You may state your name.

A. James N. Glover.
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Q. Where do you reside?

A. Spokane part of the time.

Q. How long have you been residing in Spokane?

A. Let me see; thirty-eight years past.

Q. You may state if you are acquainted with one

A. A. Newberry. , A. I am.

Q. How long have you been acquainted with him ?

A. Well, since a pretty early day in the eighties;

it must have been along—well, I will say 1884 or

1885 ; how long would that be, twenty-five or twenty-

six years, since I first met Mr. New^berry.

Q. Did you have any business transactions with

him in connection with a piece of property known

as block 100 in one of the railroad additions'?

Mr. BELDEN.—I object to the question for the

reason it is incompetent, irrelevant and immaterial.

Mr. QUINN.—I do not remember the name of the

addition.

A. It was known as Fern Hill Addition; that is

what it was known as at the time I purchased it.

Q. Is that the same block that the Sacred Heart

Hospital now occupies? A. Yes, sir. [240]

Q. The new hospital?

A. Yes, sir, the new Sacred Heart Hospital.

Q. Did you sell that to Mr. Newberry?

A. I did.

Q. About what time, if you remember?

Mr. BELDEN.—I object to it; the record is the

best evidence, and it is incompetent, irrelevant and

immaterial.

A. Oh, I could not say positively, but it was along
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about 1885 or 1886, somewhere along there ; I could

not say for sure.

Q. Do you remember now what the consideration

was that he gave to you for your property 1

Mr. BELDEN.—I object to that for the reason

it is incompetent, irrelevant and immaterial, does not

tend to prove or disprove any of the, material issues

now pending in this case.

A. I think he gave me about two thousand dollars.

Q. In what? A. For block one hundred.

Q. In what? A. He gave it to me in a note.

Q. A note for two thousand dollars'?

A. Yes, sir.

Q. That is your best recollection? A. Yes, sir.

Q. When did he pay the note, if he paid the note?

Mr. BELDEN.—Objected to for the reason it is

incompetent, irrelevant and immaterial, does not

tend to bear upon any of the issues involved in this

litigation. [241]

A. He paid—what he paid on it—^the note that I

gave him possession of about 1908, I think it was

that he paid me on a compromise was—oh, about four

hundred and fifty or five hundred dollars.

Q. State, if you will, Mr. Glover, the conditions,

as near as you can recollect, when the payments were

made and how they were made.

Mr. BELDEN.—I object to this for the reason it

is immaterial.

A. Well, the first payment that Mr. Newberry

made on that note that I remember of now was in

1891, I think it was 1891 ; it was very close to it, if
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it was not in 1891. Let me see ; in 1891 I stopped at

his hotel, he then ran the Spokane Hotel, and I

boarded and lodged with him there, had a room there

for about two or three months, and Mr. Newberry

applied the price of this board and lodging on the

note. That was the first payment, I think, that I

ever received on the note; it ran for a long time.

Q. About how much was that, if you remember ?

A. Well, that was about in the neighborhood of

two hundred dollars. I think that he applied prob-

ably a little rise of two hundred dollars, he applied

on that note ; I guess it was a little the rise of two

hundred dollars; I think I gave him about ninety

dollars then a month for board and lodging, that

is my recollection; I would not be positive; it was

pretty cheap, and I think I stopped there a little

over two months with him; and then the next pay-

ment that I got out of Mr. Newberry was one hun-

dred dollars.

Q. About when was that? [242]

A. That was two or three years afterwards, just

before he left this country for New York. Those

dates, you know, I have had nothing to fastem them

upon my mind so as to fasten them so that I could

restrain them, and I haven't the note so that I could

tell.

Q. If he left Spokane in 1893 or 1895 for New
York it was a while prior to that time?

A. Yes, just a very short time before he left for

New York City, one hundred dollars, I think, was

the last I ever received on the note until after his
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return, until after he had lived in New York a num-

ber of years; I don't know just how long, but about

seven or eight or ten years, I guess, and he returned

back to Spokane, and I took the matter up with him

directly after he got here; in fact, I think I

threatened suit and had the papers made out and I

believe served on him, and his brother in law, Clark,

I think, furnished the money for him to settle on

the basis that he settled. Just the exact amount that

I got out of him on the note then, I won't say posi-

tively, but I know it was less than six hundred dol-

lars that I got out of him on the note then on a com-

promise settlement. Well, of course, the note had

run so long, and it was drawing one per cent interest

per month, that the interest amounted to a great deal

more than the principal.

Q. At that time when he returned you surrendered

the note, as I understand you, and canceled whatever

debt there was ?

A. Yes, sir, settled it all up with him.

Q. Would you give us the reason why you made

such a compromise at the time that you made it ?

Mr. BELDEN.—I object to the witness stating any

reasons, [243] for the reason that it is immaterial

and incompetent.

A. Well, yes, I have no objection to giving the

reason. The reason was I thought it was the best I

could get out of him, the best I could do, and I was

satisfied in my own mind, without having positive

knowledge, that Mr. Newberry did not have any

means of his own, and that if he got it he must get
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it throTigli his brother in law Clark, and it was an old

sore, been running for many years, and I was anxious

to clean it up in some kind of a manner, and I com-

promised with him, the same as I did with many

others that had like claims.

(By Mr. STEPHENS.)
Q. What were the financial conditions about the

time that Mr. Newberry went to New York?

Mr. BELDEN.—I object to that, for the reason

it calls for a conclusion, and for the further reason

it is incompetent, irrelevant and immaterial.

A. They were very stringent, sir, they were very

dull, quiet; money was very scarce and hard to get.

Q. Were you in the banking business at that time,

Mr. Glover? A. Well, not actively.

Q. Were you indirectly connected with a bank?

A. Yes, sir.

Q. With what bank?

A. The Traders at that time.

Q. The Traders National Bank at that time?

A. Yes, sir.

Q. So that you were quite familiar with the

financial conditions? [244]

A. Yes, sir, I was.

Q. There was a panic, and it was general all over

the country, was it not ?

A. Oh, yes, from 1893 to 1896 it was distressing

almost all over this country.

Q. And to Mr. Newberry like unto the rest of

them?

A. Yes, sir, Mr. Newberry was connected with a
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bank here and his bank went down that he was con-

nected with; he was one of the active men in the

bank, and his bank went down with a good many-

others here.

Q. A large number of bank failures occurred in

Spokane during that time?

A. Oh, yes, six or eight, I think. I don't remem-

ber just how many. Oh, well, probably not as many
as eight, but four, five or six went up anyway.

Q. One of them was the Citizens' National Bank
with which Mr. Newberry was connected?

A. Yes, sir.

Mr. STEPHENS.—That is all.

Mr. BELDEN.—No questions.

Witness excused.

JAMES N. GLOVER.

Subscribed and sworn to before me this 16th day

of June, 1911.

[Seal] EDWARD J. 'SHEA, Jr.,

Notary Public. [245]

State of Washington,

County of Spokane,—ss.

I, Edward J. O'Shea, Jr., a Notary Public in and

for the State of Washington, do hereby certify that

the above and foregoing deposition of James N.

Glover was taken in shorthand by John W. Greb, a

stenographer, before me in Room 308 Granite Block,

in the city of Spokane, county of Spokane, State

of Washington, on the 15th day of May, A. D. 1911,

at two o'clock P. M. of said day and continuing until

said deposition was fully taken, and thereafter re-
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duced to writing by him under my directions. That

said deposition was taken in pursuance to the stipu-

lation hereto annexed and set forth, and that the

above mentioned witness before examination was

sworn by me to testify the truth, the whole truth and

nothing but the truth. That Messrs. Belden & Losey

appeared on behalf of the complainant, and H. M.

Stephens, Esq., appeared for Clara Wilkinsen and

Eugene Van Houten, and P. F. Quinn, Esq., ap-

peared for James Monaghan.

Witness my hand and notarial seal this 16th day

of June, A. D. 1911.

[Seal] EDWAED J. O'SHEA, Jr.,

Notary Public in and for the State of Washington,

Residing at Spokane, Washington.

Published by order of Court on motion of C. J.

Cannon, of Counsel for Defts., and refiled this 14th

day of July, 1911. Frank C. Nash, Clerk. [246]

Defendants' Exhibit ''B"—1st Part.

Two Parts in All.

In the Superior Court of the State of Washington,

in and for the County of Spokane.

No. 12,509.

NORTHWESTERN AND PACIFIC HYPO-
THEE'K BANK, (Northwestern and Pacific

Mortgage Company), a Corporation,

Plaintiff,

vs.

A. A. NEWBERRY et al.,

Defendants.
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Proof of Service on the Defendant, William Frazer

Newbery, a Minor.

Commonwealth of Massachusetts,

County of Hampshire,—ss.

D. H. Tillson, being first duly sworn, deposes and

says: That he is the duly appointed, qualified and

acting deputy sheriff of the County and State afore-

said; that on the 8th day of February, 1898, in the

County and State aforesaid, he served the attached

summons on the defendant, William Frazer New-

bery, by delivering to the said William Frazer New-

bery a copy of the same, together with a copy of the

complaint herein, each and both certified to be

true and correct copies by F. T. Post, one of the at-

torneys for the plaintiff, and at the same time and

place he served the attached summons upon the said

defendant, William Frazer Newbery by delivering

and leaving with Henry C. Nash, a person having the

care and control of said defendant, a minor, and with

whom he resides, a certified copy of the said sum-

mons, together with a certified copy of the complaint,

each and both certified to be true and correct copies

of the originals by F. T. Post, one of [247] the

attorneys for the plaintiff.

DAVID H. TILLSON.

Subscribed and sworn to before me this 26th day of

February, A. D. 1898.

[Seal] JOHN C. HAMMOND,
Notary Public, Residing at Northampton, Mass.

Filed May 16, 1898, at 9:10 o'clock A. M. J. R.

Low, G. J. Donovan. [248]
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No. 12,509.

NORTHWESTERN & PACIFIC HYPOTHEEK
BK.,

vs.

A. A. NEWBERRY et al.,

Plaintiff,

Defendant.

State of Washington,

County of Spokane,—ss.

CERTIFICATE.
C. E. Atkinson, County Clerk.

I, R. A. Koontz, Clerk of the Superior Court of the

State of Washington, for the County of Spokane, do

hereby certify that the above and foregoing is a true

and correct copy of the proof of service on the

defendant William Frazer Newbery, a minor,

in the above-entitled cause, as the same now appears

on file and of record in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 6th day of

January, 1911.

[Seal of the Superior Court, Spokane County.]

C. E. ATKINSON,
Clerk.

W. W. Jessup,

Deputy.

[Endorsed] : Defendants ' Exhibit '

'B ' '—First

Part. Filed July 17, 1911. F. C. Nash, Clerk.

[249]
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Defendants' Exhibit "B"—Second Part.

State of Montana,

County of Lewis & Clai^k,—ss.

Thos. J. Davidson, being first duly sworn, deposes

and says: That he is the duly elected, qualified and

acting Sheriff of the above County and State ; that on

the 13th day of April, 1898, in the above county and

State, he served the amended complaint and sum-

mons herein on B. C. Van Houten, guardian of Will-

iam Frazer Newbery, an infant, by delivering to

and leaving with the said B. C. Van Houten, guard-

ian of William Frazer Newbery, an infant, a copy

of the amended summons and complaint herein, each

and both certified to be true and correct copies of the

originals by F. T. Post, one of the attorneys for the

plaintiff.

THOS. J. DAVIDSON.

Subscribed and sworn to before me this 13th day

of April, A. D. 1898.

[Seal] M. J. HALEY,
Notary Public, Residing at Helena, Montana.

[250]
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In the Superior Court of the State of Washington,

in and for the Comity of Spokane, Which
County is Hereby Designated by Plaintiff as the

Place of Trial of This Action.

NORTHWESTERN AND PACIFIC HTPO-
THEEK BANK (Northwestern and Pacific

Mortgage Company), a Corporation,

Plaintiff,

vs.

ARTHUR A. NEWBERY, LUCILE W. NEW-
BERY, WILLIAM FRAZER NEWBERY,
T. W. CHILDS, THERESA KLEPSCH, as

Administratrix of the Estate of FRANK
KLEPSCH, Deceased, CITIZENS' NA-
TIONAL BANK OF SPOKANE FALLS,
WASHINGTON, ROBERT E. M. STRICK-
LAND, as Receiver of the Citizens' National

Bank of Spokane Falls, Washington, JOHN
B. HESS, GEORGE TURNER, FRANK H.

GRAVES, J. C. McKINSTRY, JESSE
ARTHUR, SAMUEL R. STERN, THE EX-
CHANGE NATIONAL BANK OF SPO-
KANE, WASHINGTON, and B. C. VAN
HOUTEN, Guardian of WILLIAM
FRAZER NEWBERY, an Infant,

Defendants.

AMENDED SUMMONS.
THE STATE OF WASHINGTON, to the said Ar-

thur A. Newhery, Lucile W. Newbery, T. W.
Childs, William Frazer Newbery, Theresa
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Klepsch, as Administratrix of the Estate of

Frank Kelpsch, Deceased, Citizens' National

Bank of Spokane Falls, Washington, Robert E.

M. Stric'kland, as Receiver of the Citizens' Na-

tional Bank of Spokane Falls, Washington,

John B. Hess, George Turner, Frank H. Graves,

J. C. McKinstry, Jesse Arthur, Samuel R. Stern,

The Exchange National Bank of Spokane,

Washington, and B. C. Van Houten, Guardian

of William Frazer Newbery, Defendants.

You are hereby summoned and required to appear

within TWENTY days after the service of this

amended summons upon you, exclusive of the day of

service, and defend the above-entitled action in the

above-entitled court, and answer the amended com-

plaint of the plaintiff, and serve a copy of your an-

swer on the undersigned, attorneys for plaintiff, at

their office below stated ; and in case of your failure

so to do, judgment will be rendered against you ac-

cording to the demand of the amended [251]

complaint, which has been filed with the Clerk of said

Court, and a copy of which is herewith served upon

you.

BLAKE & POST,
Attorneys for Plaintiff.

P. 0. Address:

NORTHWESTERN AND PACIFIC HYPO-
THEEK BANK BUILDING,

Spokane, Spokane County, Washington.

Filed May 16, 1898. At 9 :10 o'clock A. M. J. R.

Low, Clerk. G. J. Donovan, Deputy. 1252]
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State of Washington,

County of Spokane,—ss.

lit the Superior Court.

NORTHWESTERN AND PACIFIC HYPO-
THEEK BANK (Northwestern and Pacific

Mortgage Company), a Corporation,

Plaintiff,

vs.

ARTHUR A. NEWBERY, LUCILE W. NEW-
BERY, WILLIAIVI FRAZER NEWBERY,
T. W. CHILDS, THERESA KLEPSCH, as

Administratrix of the Estate of FRANK
KLEPSCH, Deceased, CITIZENS' NA-
TIONAL BANK OF SPOKANE FALLS,
WASHINGTON, ROBERT E. M. STRICK-
LAND, as Receiver- of the Citizens' National

Bank of Spokane Falls, Washington, JOHN
B. HESS, GEORGE TURNER, FRANK H.

GRAVES, J. C. McKINSTRY, JESSE
ARTHUR, SAMUEL R. STERN, THE EX-
CHANGE NATIONAL BANK OF SPO-

KANE, WASHINGTON, and B. C. VAN
HOUTEN, Guardian of WILLIAM
FRAZER NEWBERY, an Infant,

Defendants.

AMENDED COMPLAINT.
For amended complaint against defendants plain-

tiff alleges:

1. That it is, and was at all the times herein men-

tioned, a corporation organized under the General
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Laws of the Kingdom of the Netherlands, and law-

fully doing husiness in the State of Washington.

2. That the defendant Lucile W. Newbery is the

wife of Arthur A. Newbery ; that Theresa Klepsch is,

and was at all the times herein mentioned, the duly

appointed, qualified and acting administratrix of the

estate of Frank Klepsch, deceased; that the Citizens'

National Bank of Spokane Falls, Washington is, and

was at all said times, a corporation organized under

the National Banking Law^s of the United States, and

located in said county; that the defendant Robert E.

M. Strickland is now, and has been for more than two

(2) years last past, the duly appointed, qualified and

acting Receiver of the said [253] Citizens' Na-

tional Bank aforesaid, having been appointed by the

Comptroller of the Currency of the United States;

that the defendant the Exchange National Bank is a

corporation.

3. That the NORTHWESTERN AND PA-
CIFIC MORTGAGE COMPANY, hereinafter

mentioned, is, and was at all the times hereinafter

mentioned, a corporation organized under the laws

of the Territorj^ (now State) of Washington.

4. That on or about September 6th, 1887, the de-

fendant Arthur A. NeWbery, under the name of A. A.

Newbery, together with his then wife Pauline B.

Newbery made, executed and delivered to the North-

western and Pacific Mortgage Company aforesaid,

their joint and several promissory note, in writing,

dated September 6th, 1887, for Thirty-two Hundred

Dollars ($3200.00), payable one (1) year after date

to the Northwestern and Pacific Mortgage Company
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aforesaid, together with interest thereon at the rate

of ten per cent per annum, payable semi-annually, a

copy of which note is set out in full in copy of the

mortgage hereinafter described, and hereunto an-

nexed and marked Exhibit "A."

5. That to secure the pajrment of said promissory

note, with interest according to the terms thereof, the

said Arthur A. Newbery and Pauline B. Newbery

made, executed and delivered to the said Northwest-

ern and Pacific Mortgage Company their certain

mortgage, wherein and whereby they conveyed as

such security all of Block Numbered One (1) in

Browne's Addition to the Town of Spokane Falls

(now City of Spokane), in Spokane County, Wash-

ington, which mortgage was on September 6th, 1887,

filed for record in the office of the Auditor of said

County of Spokane and recorded in Book L of Mort-

gages at page 148, a copy of which mortgage is here-

unto annexed and marked Exhibit "A." [254]

6. That thereafter, and on or about September

3d, 1889, the Northwestern and Pacific Mortgage

Company aforesaid, sold, assigned, transferred and

delivered to the plaintiff the said promissory note

and mortgage ; that a written assignment was made

of said mortgage, duly executed and delivered by said

company, and the same was filed for record in said

Auditor's office about September 20th, 1889, and

recorded in Book 6 of Mortgages at page 170; that

on September 3d, 1889, this plaintiff became the

owner and holder of said note and mortgage, and is

now, and ever since has been, the owner and holder

thereof.
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7. That at the time of the execution and delivery

of the mortgage aforesaid, the title to the real estate

therein described stood of record in the name of

Pauline B. Newbery, the wife of Arthur A. New-
bery ; that thereafter, and some time in the year 1890,

said Pauline B. Newbery died, leaving as her sole

heirs and next of kin her husband, said Arthur A.

Newbery, and two infant children, a son and a

daughter, the son's name being William Frazer New-
bery, and the daughter's name being Laura New-
bery ; that thereafter, and on or about the day of

, 1892, the exact date being unknown to this

plaintiff, said Laura Newbery died in infancy, un-

married and without issue.

8. That on or about the day of February,

1891, said Arthur A. Newbery commenced an action

in this Court against said Laura Newbery, William

Frazer Newbery and others, for partition, and on or

about April 28th, 1891, a decree was entered in said

action that said Arthur A. Newbery was the owner

of an undivided one-half interest therein, and said

minor children Laura and William Frazer were the

owners of an undivided one-half interest therein, and

directing that said property be sold at public auction

by B. E. Barinds as Referee ; that thereafter, [255]

and in accordance therewith said property was sold

by said Barinds, as Referee, on May 29th, 1891, after

due notice and in the manner required by law, to J.

F. McEwen, which sale was confirmed by order of

this Court on June 8th, 1891, and a deed given by

said Barinds of said property in accordance with

said decree and said order to said McEwen on June
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8th, 1891, which deed was approved by order of this

Court on June 9th, 1891; that thereafter said J. F.

McEwen, an unmarried man, duly sold and conveyed

said property to said Arthur A. Newbery by deed,

dated June 16th, 1891, and filed for record in the

office of the Auditor of said County on June 17th,

1891, and there recorded, and all of which deeds pro-

vided that this property was conveyed subject to the

mortgage heretofore mentioned. That on or about

June 17th, 1891, the said Arthur A. Newbery ac-

quired, and became the owner in fee simple absolute

of the property described in said mortgage, subject,

however, to the lien thereof, and on June 17th, 1891,

as such owner, and representing himself to be such

OT\mer, applied to this plaintiff for a renewal of said

mortgage, and a loan of additional money upon said

property, and such arrangement and contract was

made ; that on June 17th, 1891, said mortgage was re-

newed, and this plaintiff loaned said Newbery the

additional sum of Five Thousand Fifty and Twenty-

five one-hundredths dollars ($5,050.25) and said

Newbery made, executed and delivered to this plain-

tiff the promissory note and mortgage hereinafter

described ; that on June 17th, 1891, at the time of the

making said renewal note and mortgage, the unpaid

principal and interest on the promissory note and

mortgage heretofore described, amounted to the sum

of Three Thousand Four Hundred Forty-nine and

seventy-five one-hundredths Dollars ($3449.75)

;

that this plaintiff loaned said additional money, ac-

cepted said note and mortgage as security therefor,

believing in good faith said Arthur A. Newbery to
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be the owner of the property described in said mort-

gage in fee simple absolute, and without any knowl-

edge or notice that anyone else had, or claimed to

have, any right, title or interest therein at law or in

equity; [256] that a short time before the com-

mencement of this action, and in the year 1897, said

Arthur A. Newbery stated to the agents of the plain-

tiff that either he, or the then guardian of the said

infants, in the matter of the sale of said property to

said McEwen under said decree, had imposed upon

the Court and had been guilty of conduct which

would constitute a legal fraud upon said infants, the

nature of which is unknown to this plaintiff, and

whatever the same may be it does not constitute a part

of the records in said cause, or of any other records in

the office of the Clerk of said Court, or in the office of

the Auditor of said County, and said Newbery, in the

year 1897, stated to this plaintiff that the title to an

undivided one-half interest in and to said property

is, in consequence of said fraud, in fact in said Will-

iam Frazer Newbery, and that in case of an action

being brought to foreclose said mortgage he proposed

to contest the validity of said mortgage as to an undi-

vided one-half interest in and to said property on

behalf of his said infant son. In consequence of

which statement this plaintiff has in this complaint

set out the facts and circumstances leading up to the

execution of said mortgage, and this plaintiff con-

tends that said mortgage dated June 17th, 1891, is a

valid mortgage upon all of the property therein de-

scribed, but that if there is any defect in the said

action in this Court and the proceedings thereunder,
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heretofore mentioned, which would impair or affect

the lien of said mortgage as to an undivided half

interest in and to said property, that then this plain-

tiff has a lien upon said undivided half interest under

and by virtue of said first mortgage for the sum of

Three Thousand Four Hundred Forty-nine and

Seventy-five one-hundredths Dollars ($3449.75),

with interest thereon from June 17th, 1891, at the

rate of ten per cent per annum, and for the amount

paid on account of taxes thereon, as hereinafter

stated, and a lien upon [257] the other undivided

half interest of said property for the sum of Five

Thousand Fifty and Twenty-five one-hundredths

($5050.25) Dollars, with interest thereon from June

17th, 1891, at the rate of ten per cent per annum, and

for the amount of any taxes paid thereon, as herein-

after stated, together with attorney's fees, as pro-

vided in said mortgages.

9. That as security for the payment of said note

and said loan said defendant Arthur A. Newhery,

then the owner of said property and unmarried, made,

executed and delivered to this plaintiff his certain

promissory note, in writing, dated June 17th, 1891,

for Eighty-five Hundred Dollars ($8500.00), payable

two (2) years after date, with interest thereon at the

rate of ten per cent per annum, payable semi-an-

nually, a copy of which is set out in full in the mort-

gage hereinafter described, a copy of which is here-

unto annexed, and said Arthur A. Newhery, under

the name of A. A. Newhery, made, executed and deliv-

ered to this plaintiff, and acknowledged in the man-

ner required by law, his certain mortgage, whereby he
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conveyed as such security the property heretofore

described, being Block Numbered One (1) in

Browne's Addition to Spokane Falls (now Spokane)

Spokane County, Washington, which mortgage was

filed for record in said Auditor's office on June 17th,

1891, and recorded there in in Book 29 of Mortgages

at page 109, and a copy of which is hereunto annexed

and marked Exhibit "B."

10. That the real estate heretofore described is,

and was, at all the times herein mentioned, situate

within the limits of the City of Spokane, a municipal

corporation, being a cit}" of the first class ; that said

property was assessed in 1890 in the regular way

by said city for municipal purposes, and the amount

of the taxes thereon for that year was not paid by the

owners thereof, and that this plaintiff was obliged

to pay, and did pay on December 2d, 1897, the said tax

at the rate provided [258] by law, the amount so

paid on that date being the sum of One Hundred and

Sixty ($160.00) Dollars.

11. That since the making of said note and mort-

gage there has been paid as interest upon the said

indebtedness by said Newbery the following sums on

the following da^5^ to wit; June 11th, Eighty/ Hun-

dred and Fifty Dollars ($850.00) ; May 29th, 1893,

Four Hundred and Twenty-five Dollars ($425.00) ;

December 27th, 1893, Four Hundred and Twenty-five

Dollars ($425.00) ; July 31st, 1894, Four Hundred

and Twenty-five (425.00) Dollars; May 20th, 1895,

Four Hundred and Eighty-eight and 50/100 Dollars

($488.50) ; July 26th, 1895, Seven Hundred and

Eighty-six and 50/100 (786.50) Dollars; February
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29th, 1896, Three Hundred and Forty Dollars ($340.-

00) ; June 29th, 1896, Three Hundred and Forty

($340.00) Dollars, and no more.

12. That the defendant William Frazer Newbery

is an infant under the age of twelve years ; that the

defendant B. C. Van Houten is the duly appointed,

qualified and acting guardian of said infant William

Frazer Newbery, having been appointed by order of

this Court; that each and every of the defendants

herein named, to wit, William Frazer Newbery, B. C.

Van Houten, as Guardian of William Frazer New-

bery, the Citizens' National Bank of Spokane Falls,

Washington, Robert E. M. Strickland, as Receiver

of the Citizens' National Bank, aforesaid, Theresa

Klepsch, as administratrix of the estate of Frank

Klepsch, deceased, T. W. Childs, Lucile W. Newbery,

John B. Hess, George Turner, Frank H. Graves, J. C.

McKinstry, Jesse Arthur, Samuel R. Stern, and The

Exchange National Bank, have, or claim to have,

some right, title or interest in, or lien upon the prop-

erty described in said mortgages, the exact nature of

Vviiich is unknown to plaintiff, but whatever the same

is it is subsequent to the lien of said mortgages and

the lien of this plaintiff upon the property therein de-

scribed for the payment of said indebtedness. [259]

13. That Eight Hundred Dollars ($800.00) is a

reasonable attorney's fee to be allowed plaintiff in

this action.

Wherefore plaintiff prays judgment.

FIRST.—Agsinst the defendant Arthur A. New-

bery for the sum of Eighty-five Hundred Dollars

($8500.00), with interest thereon from June 17th,
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1891, at the rate of ten per cent per annum, less

the payments made on account of interest since that

date, being heretofore stated, together with Eight

Hundred Dollars ($800.00) attorney's fees, and costs

and disbursements of this action, and One Hundred

and Sixty Dollars ($160.00) taxes so paid.

SECOND.—For a decree against each and every

of the defendants that the plaintiff has a lien upon

the property heretofore described for the payment of

the amount so claimed to be due and owing by the

plaintiff, to wit, the sum of Eight Thousand Five

Hundred Dollars ($8500.00), with interest thereon

from June 17th, 1891, at the rate of ten per cent per

annum, less interest paid since that date, and in ad-

dition thereto the sum of Eight Hundred Dollars

($800.00) attorney's fees, and for the costs and dis-

bursements in this action, and for One Hundred and

Sixty Dollars ($160.00) for taxes, and for a decree

of foreclosure of said lien and said mortgages, and

an order of sale of the property therein and here-

tofore described for the payment thereof. That the

sheriff sell said property at public auction in the

manner as provided by law as it existed at the time

of the execution of said last-named mortgage; that

the said parties to this suit may purchase at said sale

;

that the purchaser be let into immediate possession of

said property; that Sheriff's deed be given to such

purchaser immediately after the time for redemption

shall have expired. That the money realized from

such sale shall be applied unto the payment of said

indebtedness, interest, attorney's fees, taxes and

costs; that each and every of the defendants be for-



262 William Fraser Neivhery

ever barred and foreclosed of all right, title and in-

terest in and to said property and every part thereof

[2G0] from and after such sale, and for such other

and further relief as may be just and equitable in the

premises.

BLAKE & POST,
Attorneys for Plaintiff.

State of Washington,

County of Spokane,—ss.

Thomas George Thomson, being first duly sworn,

says : He is resident director and managing agent of

the plaintiff in the above-entitled cause; that he

makes this affidavit in behalf of the plaintiff; that he

has read the foregoing complaint, knows the contents

thereof, and believes the same to be true.

THOMAS GEORGE THOMSON.
Subscribed and sworn to before me this 21st day of

March, 1898.

THOMAS B. HIGGINS,
Notary Public in and for the State of Washington,

Residing at Spokane, Wash. [261]

EXHIBIT ''A."

THIS /X^ENTURE, made and entered into this

sixth day of September, A. D. 1887, between Pauline

B. Newbery and A. A. Newbery, her husband, of the

City of Spokane FaUs, in the County of Spokane,

Washington Territory, parties of the first part, and

THE NORTHWESTERN AND PACIFIC MORT-
GAGE COMPANY, a corporation, formed under the

General Laws of the Territory of Washington, whose

principal place of business is in the City of Spokane

Falls, Spokane County, Washington Territory, part



vs. Clara Wilkinson et al. 263

of the second part,

WITNESSETH : That the said parties of the first

part, for and in consideration of the sum of Thirty-

two Hundred ($3200) Dollars, in hand paid by the

said party of the second part, the receipt of which is

hereby acknowledged, have sold, and by these pres-

ents do hereby grant, bargain, sell and convey unto

the said party of the second part, its successors and

assigns forever, all the following described real

estate, lying and being situate in the County of Spo-

kane and Territory of Washington, to wit: All of

Block Numbered One (1) in Browne's Addition to

the Town of Spokane Falls, together with all and

singular the privileges, tenements hereditaments and

appurtenances thereunto belonging or in anywdse ap-

pertaining.

TO HAVE AND TO HOLD THE SAME to the

said party of the second part, its successors and as-

signs forever.

THIS INSTRUMENT is intended as a mortgage

to secure the payment of a certain promissory note,

in the words and figures following, to wit:

$3200/00. Spokane Falls, W. T., Sept. 6th.

One year after date, without grace, I promise to

pay to the order of the Northwestern and Pacific

Mortgage Company, at its office in the City of Spo-

kane Falls, Washington Territory, Thirty-two Hun-

dred Dollars in Gold Coin of the United States of

America, of the present standard value, with interest

thereon, in like Gold Coin, at the rate of ten per cent

per annum from date until paid, for value received.

Interest to be paid semi-annually, and if not so paid
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the whole sum of both principal and interest to be-

come immediately due and collectible, at the option

[2G2] of the holder of this note. And in case suit

or action is instituted to collect this note, or any por-

tion thereof, I promise and agree to pay, in addition

to the costs and disbursements provided by statute,

One Hundred Dollars in like Gold Coin, for attor-

ney's fees in said suit or action.

PAULINE B. NEWBERY.
A. A. NEWBERY.

And the said parties of the first part, for them-

selves and their heirs and assigns, do hereby covenant

and agree with the said party of the second part, its

successors and assigns: First—that they are lawfully

seized of said premises in fee simple, free from all

encumbrances, and that they have good, right and

lawful authority to sell and convey the said premises

in manner and form as aforesaid, and that they will,

and their heirs and assigns shall warrant and defend

the same to the said party of the second part, its suc-

cessors and assigns forever, against the lawful claims

and demands of all persons whomsoever. Second

—

That they will pay said note and interest thereon,

as expressed,, when from any cause the same shall

become due. Third—That they will pay all taxes and

assessments levied and assessed upon said premises,

and this Mortgage, before the same become delin-

quent. Fourth—That they will keep the buildings

on the said premises insured in a good and solvent In-

surance Company in the sum of Fifteen Hundred

Dollars, loss, if any, payable to the said party of the

second part, its successors and assigns, until the
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moneys secured hereby are fully paid. Fifth—That

in case they shall fail to pay such taxes and assess-

ments, or procure such insurance, the said party of

the second part, its successors or assigns, may pay

the same, or procure such insurance, and they hereby

agree to repay to such party all moneys so paid, with

interest thereon at 10 per cent per annum until re-

paid, and this mortgage shall stand as security there-

for. Sixth—In case any taxes shall become delin-

quent and remain unpaid, or such insurance shall not

be [263] procured by the said party of the first

part, as aforesaid, or in case any principal or interest

as provided in said note shall be due and remain un-

paid, then the whole of the principal and interest of

said note, and all moneys secured hereby shall, at the

option of the said party of the second part, its suc-

cessors or assigns, immediately become due and pay-

able and this mortgage may be foreclosed for the

whole of such moneys, and in case an action shall be

brought to foreclose this mortgage, they agree to pay

the sum of One Hundred Dollars as an attorney's

fee therefor, and this mortgage shall stand as secur-

ity for the same.

NOW, if the moneys and interest secured hereby

shall be fully paid as and when provided, and the

covenants and agreements herein be fully kept and

performed, then this instrument to become void and

of no further effect ; but if default shall be made in

the payment of any of the moneys secured hereby, as

and when provided, or in case of the breach of any

covenant or condition herein, then all moneys secured

hereby shall become immediately due and payable as
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aforesaid, and this mortgage may be immed-

iately foreclosed and the said premises sold in

the manner provided by law, and the proceeds of such

sale applied to the payment of, first, the cost and ex-

pense of such foreclosure and sale ; second, any and

all taxes or assessments remaining due and unpaid on

said premises ; and, third, the moneys secured hereby,

including the attorney's fee for foreclosure, as afore-

said, and the residue, if any, shall be paid to the said

parties of the first part, their heirs or assigns.

IN TESTIMONY WHEREOF, the said parties of

the first part have hereunto set their hands and af-

fixed their seals the day and year first above written.

[264]

PAULINE B. NEWBERY. [Seal]

A. A. NEWBERY. [Seal]

Signed, sealed and delivered in presence of,

J. R. TAYLOR,
W. S. NORMAN.

Territory of Washington,

County of Spokane,—ss.

I, W. S. Norman, a Notary Public in and for said

County and Territory, do hereby certify that on this

6th day of September, 1897, personally appeared be-

fore me Pauline B. Newbery and A. A. Newbery, to

me known to be the individuals described in, and who

executed the within instrument, and acknowledged

that they signed and sealed the same as their free

and voluntary act and deed, for the uses and

purposes therein mentioned.

And I further certify that I did fully apprise the
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said Pauline B. Newbery, wife of the said A. A. New-

bery, of the contents of said instrument, and of her

rights thereto, and the effects of signing the same, and

that she did then, freely and voluntarily, separate

and apart from her said husband, sign and acknowl-

edge the said instrument.

Given under my hand and official seal this 6th day

of Sept., 1887.

[Notarial Seal] W. S. NORMAN,
Notary Public in and for said County and Ter-

ritory. [26'5]

EXHIBIT "B."

THIS INDENTURE, Made and entered into this

17th day of June, A. D. 1891, between A. A. Newbery

(Unmarried) of the City of Spokane, in the County

of Spokane, and State of Washington, party of the

first part, and the NORTHWESTERN AND PA-

CIFIC HYPOTHEEK BANK (Northwestern and

Pacific Mortgage Company), a corporation formed

under the General Laws of the Kingdom of the

Netherlands, whose principal place of business is in

the City of Amsterdam, Kingdom of the Netherlands,

party of the second part,

WITNESSETH, That the said party of the first

part, for and in consideration of the sum of Eighty-

five Hundred Dollars, in hand paid by the said party

of the second part, the receipt of which is hereby

acknowledged, has sold, and by these presents does

hereby grant, bargain, sell and convey unto the said

party of the second part, its successors and assigns

forever, all the following described real estate, lying

and being situate in the County of Spokane and State
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of Washington, to wit; Block Numbered One (1) of

Browne's Addition to Spokane Falls, (now Spo-

kane), together with all and singular the privileges,

tenements, hereditaments and appurtenances there-

unto belonging or in anywise appertaining.

TO HAVE AND TO HOLD THE SAME to the

said party of the second part, its successors and as-

signs forever.

THIS INSTRUMENT is intended as a mortgage

to secure the payment of a certain promissory note in

the words and figures following, to wit

:

Spokane Falls, Washington, June 27, 1891.

$8500.00.

Two years after date, without grace, I promise to

pay to the order of the NORTHWESTERN AND
PACIFIC HYPOTHEEK BANK (Northwestern

and Pacific Mortgage Company), at the City of Spo-

kane Falls, State of Washington, Eighty-five Hun-

dred Dollars in Gold Coin of the United States of

America, off the present standard value, with inter-

est thereon, in like Gold Coin, at the rate of ten per

cent, per annum, from date, until paid, for value re-

ceived, interest to be paid semi-annually, and if not

so paid the whole sum of both principal and interest

to become immediately due and [266] collectible

at the option of the holder of this note. And in case

suit or action is instituted to collect his note, or any

portion thereof, I promise and agree to pay, in addi-

tion to the costs and disbursements provided by stat-

ute. Eighty/ Hundred Dollars in like Gold Coin for at-

torney 's fees in said suit or action.

A. A. NEWBERY.



vs. Clara Wilkinson et al. 269

And the said party of the first part, for himself and

his heirs and assigns, does hereby covenant and agree

with the said party of the second part, its successors

and assigns; First—That he is lawfully seized of said

premises, in fee simple, free from all encumbrances,

and that he has good, right and lawful authority to

sell and convey the said premises in manner and form

as aforesaid, and that he will, and his heirs and as-

signs shall warrant and defend the same to the said

party of the second part, its successors and assigns

forever, against the lawful claims and demands of all

persons whomsoever. Second—that he will pay said

note and interest thereon as expressed, when from

any cause the same shall become due. Third—That

he will keep the buildings on the said premises in-

sured in a good and solvent Insurance Company, in

the sum of Three Thousand Dollars ($3,000.00), loss,

if any, payable to the said party of the second part,

its successors and assigns, until the moneys secured

hereby are fully paid. Fifth—That in case he shall

fail to pay such taxes and assessments, or procure

such insurance, the said party of the second part, its

successors and assigns, may pay the same, or procure

such insurance, and he hereby agrees to repay to such

party all moneys so paid, with interest thereon at ten

per cent, per annum until repaid, and this mortgage

shall stand as security therefor. Sixth—In case any

taxes shall become delinquent and remain unpaid, or

such insurance shall not be procured by the said party

of the first part, as aforesaid, or in case any prin-

cipal or interest as provided in said note shall become

due and remain unpaid, then the whole of the prin-
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cipal and interest of said note, and [2&7'\ all

moneys secured, shall, at the option of the said party

of the second part, its successors or assigns, immedi-

ately become due and payable, and this mortgage

may be foreclosed for the whole of such moneys; and

in case an action shall be brought to foreclose this

Mortgage, he agrees to pay the sum of Eight Hun-

dred Dollars as an attorney's fee therefor, and this

mortgage shall stand as security for the same.

NOW, if the moneys and interest secured hereby

shall be fully paid as and when provided, and the

covenants and agreements herein be fully kept and

performed, then this instrument to become void and

of no)^ further effect; but if default shall be made

in the payment of any of the moneys secured hereby,

as and when provided, or in case of the breach of any

covenant or condition herein, then all moneys secured

hereby shall become immediately due and payable as

aforesaid, and this mortgage may be immediately

foreclosed and the said premises sold in the manner

provided by law, and the proceeds of such sale ap-

plied to the payment of, first, the cost and expense of

such foreclosure and sale ; second, any and all taxes

or assessments remaining due and unpaid on said

premises ; and third, the moneys secured hereby, in-

cluding the attorney's fee for foreclosure a.s afore-

said, and the residue, if any, shall be paid to the said

party of the first part, his heirs or assigns.

IN TESTIMONY WHEREOF the said party of

the first part has hereunto set his hand and af-
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fixed his seal the day and year first above written.

A. A. NEWBERY. [Seal]

Signed, sealed and delivered in the presence of

:

J. R. TAYLOR.
J. W. WHEATLEY.

State of Washington,

County of Spokane,—ss.

I, J. R. Taylor, a Notary Public in and for said

County [268] and State, do hereby certify that on

this 17th day of June, 1891, personally appeared be-

fore me A. A. Newbery, to me known to be the in-

dividual described in, and who executed the within

instrument, and acknowledged that he signed and

sealed the same as his free and voluntary act and

deed, for the uses and purposes therein mentioned.

GIVEN under my hand and official seal this 11th

day of June, 1891.

[Notarial Seal] J. R. TAYLOR,
Notary Public, Residing at Spokane, Washington.

State of Washington,

County of Spokane,—ss.

I, Thos. B. Higgins, being first duly sworn, on oath

depose and say : That I am, and was on the dates here-

inafter mentioned, a citizen of the United States and

of the State of Washington, over the age of twenty-

one years, and competent to be a witness in the within

entitled action, not being the plaintiff therein; that

I served the within Amended Complaint on Jay H.

Adams, attorney for Deft. A. A. Newbery, by deliver-

ing to and leaving with Miss Haywood, the Clerk of

said Adams, in his absence from his office, at the said

office in the city of Spokane, State of Washington, a
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true and correct copy thereof on the 21st day of

March, 1898.

THOS. B. HIGGINS.
Spokane, Washington, ,

189—

.

Subscribed and sworn to before me this 21st day of

March, 1898.

HARL J. COOK,
Notary Public in and for the State of Washington,

Residing at Spokane, Wash.

Filing fee . Paid.

Filed Mar. 23, 1898. At 9 :40 o 'clock A. M. J. R.

Low, Clerk. G. J. Donovan, Deputy.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington, Jul. 14, 1911. Frank C. Nash, Clerk.

[269]

No. 12,509.

NORTHWESTERN AND PACIFIC HYPO-
THEEK BANK,

vs.

ARTHUR A. NEWBERY et al..

Plaintife,

Defendant.

State of Washington,

County of Spokane,—ss.

CERTIFICATE.

I, Glenn B. Derbyshire, Clerk of the Superior

Court of the State of Washington, for the County of

Spokane, do hereby certify that the above and fore-

going is a true and correct copy of the Amended

Complaint and Amended Summons in the above-en-
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titled cause, as the same now appears on file and of

record in my office.

In witness whereof, I have hereunto set my hand
and affixed the seal of said Court this 1 day of Feb.,

1911.

[Seal of the Superior Court, Spokane County.]

GLENN B. DERBYSHIRE,
Clerk.

By E. E. Burton,

Deputy.

[Endorsed]: Defendants' Exhibit "B"—Second
Part. Filed July 14, 1911. F. C. Nash, Clerk.

[270]

Defendants' Exhibit "
C.

"

In the District Court of the United States, for the

District of Washington, Eastern Division,

IN BANKRUPTCY.

In the Matter of WILLIAM H. TAYLOR, Bank-

rupt.

Upon hearing the application of William H. Tay-

lor, the above-named bankrupt, for an order ap-

pointing J. W. Marshall, as guardian ad litem for

William Frazer Newbery, a minor, and one of the

creditors named in the Amended Schedule of cred-

itors of the said bankrupt, filed therein, and it ap-

pearing to the Court that the following notice, to

wit:

"To WilHam Frazer Newbery, 170 West 88th St.,

New York City:

You are hereby notified that by leave of Court
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first had the said bankrupt has been permitted to

file an Amended Schedule of his creditors, he having

through oversight omitted your name from his orig-

inal schedules. The said bankrupt Wm. H. Taylor

was adjudged a bankrupt on the 18 day of January,

1899, and was on the 0th day of April, 1899, declared

to have a full discharge from all debts provable

against his estate under the bankrupt Acts, except

such debts as are excepted by law from such dis-

charge.

"The object of this Notice is to enable you to as-

sert your rights and to take such steps under the

bankruptcy law as you are by the provisions thereof

authorized to take.

"And you are hereby further notified, that the lia-

bility of the bankrupt in which you are interested in

his liability as surety on the bond of B. C. Van

Houten, guardian of the heirs of Pauline B. New-

bery, deceased, and you are notified that you have

the right to ask the above-entitled court for the ap-

pointment of a guardian ad litem and to nominate

and appoint such guardian ad litem to represent the

interests of the heirs in the above-entitled proceed-

ings, and that on your failure to so nominate or des-

ignate the person whom you desire to have appointed

as such guardian ad litem the Court will appoint

some person to act as such guardian ad litem.

"Dated at Spokane, Wash., Sept. 24, 1899.

"ADOLPH MUNTER,
"Referee in Bankruptcy.

"P. D. Address, Room 414 Hyde Block, Spokane,

Wash."
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—has been duly sei'ved upon the said minor, Will-

iam Frazer Newbery, by registered mail, on the 23d

day of .September, 1899, by Adolph Munter, the Ref-

eree therein, and it further appearing that said

minor has failed to nominate a guardian ad litem or

make any appearance herein:

IT IS THEREFORE ORDERED that J. W. Mar-

shall be and he is hereby appointed guardian ad

litem of the said William Frazer Newbery, a minor,

and he is authorized and directed to act as such on

behalf of the said minor in the above proceedings.

Dated this 16th day of January, 1900.

C. H. HANFORD,
Judge.

[Seal of the United States District Court, Eastern

District of Washington.]

Entered G. 0. B., page 187.

File marks: No. 140. U. S. District Court. In

the Matter of W. H. Taylor, Bankrupt. Order.

Filed Jan. 29, 1900, at 2 :30 P. M. R. M. Hopkins,

Clerk. By James O'Niel, Dept. [271]

United States of America,

Eastern District of Washington,—ss.

I, W. H. Hare, Clerk of the District Court of the

United States for the Eastern District of Washing-

ton, do hereby certify that I have compared the fore-

going copy with the original ORDER appointing

J. W. Marshall guardian ad litem in the matter of

William H. Taylor, Bankrupt, No. 140, in the fore-

going entitled cause, now on file and of record in my
office at Spokane, and that the same is a true and-
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perfect transcript of said original and of the whole

thereof.

Witness my hand and seal of said Court this 12

dav of January, 1911.

W. H. HARE,
Clerk.

['Seal of the United States District Court, Eastern

District of Washington.]

[Endorsed]: Defendants' Exhibit ''C." Filed

July 14, 1911. Frank C. Nash, Clerk. [272]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di

vision.

No. 1441.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased, EU-
GIBNE VAN HOUTEN, One of the Heirs at

Law of B. C. VAN HOUTEN, Deceased, and

J. MONAOHAN,
Defendants.
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Opinion.

BEDBEN & LOSEY and GRAVES, KIZER &
ORAVE8, for Complainant.

H. M. STEPHENS, for Defendants Wilkinson

and) Van Houten.

P. F. QiUINN and E. J. CANNON, for Defend-

ant Monaghan.

RUDKIN, District Judge.

This is a suit on a guardian's bond. The admin-

istratrix of the estate of the deceased guardian, the

heirs at law of the deceased guardian, and one of

the sureties of the bond of the deceased guardian

are made parties defendant. There is little or no

controversy over the facts, although the materiality

or relevancy of some of the facts is challenged by the

complainant.

Pauline B. Newbery, a resident of Spokane county,

died intestate on the 4th day of August, 1890, leav-

ing her surviving a husband, A. A. Newbery, and

two minor children, William Eraser Newbery, the

complainant in this suit, and Laura Isabel Newberj^,

who died in infancy unmarried and without issue.

The deceased left an estate in Spokane county

[273] consisting of a community interest in cer-

tain real property, a particular description of which

is not material at this time. Upon her death one-

half of the community property passed to the sur-

viving husband, and the remaining half descended
to the two minor children, share and share alike,

under the local laws of the state. At the time of

Mrs. Newbery 's death a portion of the community
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real property was encumbered by a mortgage held

by the Northwestern & Pacific Hypotheek Bank and

the surviving husband, the father of the two minor

children, applied to the bank for a renewal of the

mortgage and an increase in the amount of the mort-

gage loan. The bank agreed to renew the mortgage

and to increase the amount of the loan, on condition

that the father would clear or perfect his title to

the mortgaged property, and the following remark-

able procedure was resorted to for that purpose,

under legal advice.

B. C. Van Houten, one of the father's business as-

sociates, was appointed guardian for the two minor

children, and the defendant Monaghan and others

became sureties on his bond in the penal sum of

$40,000. The father then commenced an action in

the 'Superior Court of Spokane County against the

guardian and the two minor children, for the parti-

tion of three certain parcels of land owned by the

community, at the time of the wife's death. The

complaint contained a description of the property,

set forth the interest of each of the parties, alleged

that partition could not be made without prejudice

to the owners, and prayed that the property be sold

and the proceeds divided among the respective

owners as their interest might appear. The defend-

ants appeared in the action and put in issue the alle-

gations of the complaint. A reference was ordered

by the Court, and after a formal hearing the referee

[274] made a report recommending a sale of the

property as prayed in the complaint. This report

was confirmed and the referee was directed to make
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the sale. Thereafter the referee reported that he

had sold the three several parcels of land to one J. E.

McEwen (who was another of the father's business

associates), for sums aggregating $64,800, in cash,

and that he had paid one-half of the proceeds of the

sale to the father and the remaining half to the

guardian of the minor children. Receipts from the

father and the guardian were returned and filed in

court, acknowledging the receipt of the respective

sums thus alleged to have been paid over. The re-

port of sale was adopted and confirmed by the Court,

and the referee conveyed the property to the pur-

chaser. Immediately thereafter McEwen, the pur-

chaser, conveyed the property to the father, and by

this means or subterfuge, his title was cleared or

perfected. In truth and in fact McEwen paid noth-

ing for the property at the partition sale, and it was

never contemplated that he should. The guardian

did not in fact receive the sum of $32,400 or any

other sum, on account of the sale, nor was it contem-

plated that he should. The entire proceeding was a

mere fraudulent scheme or device resorted to for

the purpose of divesting the title of the two minor

children and vesting it in the father, to the end that

he might mortgage or encumber the property. I

do not desire to be understood as holding or finding

that the father intended to perpetrate a fraud on his

infant children, for there is no evidence that he did,

but such was nevertheless the legal effect of the

whole proceeding. While the guardianship was a

general one, the active duties of the guardian began

and ended with this single transaction some twenty
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years ago. The guardian thereafter died testate in

King county. [275] of this State, on the 25th day

of January, 1904, and his estate passed through due

course of administration. His will was admitted to

probate, an administratrix with the will annexed

was appointed and qualified, notice to creditors was

published under date of April 30th, 1904, and the ad-

ministration was closed by final decree on the 13th

day of July, 1905. No claim on behalf of the com-

plainant was presented to the administratrix of the

estate of the deceased guardian within the year al-

lowed by the state statute of nonclaim, or at all.

The only estate left by the deceased consisted of

some worthless mining stock, for which the admin-

istratrix received the nominal sum of $5.00' at ad-

ministration sale. No other property of the de-

ceased, of any kind, character or description, came

into the hands of his personal representative or de-

scended to his heirs or next of kin.

The complainant left the State of Washington at

an early age and attended school at diiferent places

in the eas^t until he attained the age of about fifteen

years. He then entered the United States navy

where he remained until he attained his majority.

During his terai of service in the navy he was sta-

tioned the greater part of the time on the Atlantic

coast. On attaining his majority he left the navy

and wandered about the country from place to place

for about two years until he finally settled in Utah,

of which State he is now a citizen. He had no actual

notice of the partition or guardianship proceedings

until shortly prior to the commencement of this suit.
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At that time he received a quitclaim deed from his

father for his signature, and investigations made by

his attorneys led to a disclosure of the proceedings

in question. He did receive notice from his step-

mother, however, when of the age of nineteen years

and about five years prior to the commencement of

[276] this suit, to the effect that he had a claim

to certain property in the city of Spokane, derived

from or through his mother, which he might estab-

lish, provided he instituted proceedings for that pur-

pose within one year after attaining his majority.

This notice admittedly referred to other property

and other rights and not to the bond in suit. The

original action was commenced on the law side of

this Court on the second day of February, 1910, and

within a few months after the complainant attained

the age of twenty-four years. The case was later

transferred to the equity side of the Court and the

present bill was filed on the 25th day of March, 1910.

The administratrix and the heirs on the one hand,

and the surety Monaghan on the other, have ap-

peared separately, but their defenses are in some re-

spects the same.

Under the foregoing facts the complainant con-

tends, in brief, that he in his own right and as next

of kin to his deceased sister, is entitled to recover

the full amount for which their interest in the com-

munity property was sold, at the partition sale, with

legal interest from that date. The defendants on

the other hand contend: First. That the remedy of

the complainant is at law and not in equity. Sec-

ond. That the interest of the complainant and his
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deceased sister in the community propert)^ at the

time of their mother's death was of no value, and

consequently that they were not injured or de-

frauded by the proceedings complained of. Third.

That the suit is barred by the state statute of non-

claim, for failure to present the claim to the admin-

istratrix of the estate of the deceased guardian

within the time limited by law, and, fourth, that the

suit is barred by the statute of limitations.

If this suit were instituted in the proper forum

and within the proper time I am of opinion that the

complainant [277] is entitled to recover under

the allegations of the bill and according to his theory

of the case, but in view of the conclusion I have

reached as to certain of the defenses interposed a

further consideration of the merits of the complain-

ant's claim becomes immaterial.

A few words will dispose of the case made against

the administratrix and the heirs at law. The ad-

ministratrix was not such at the time of the com-

mencement of this suit and had not been for years.

Nearly five years prior to its commencement she

had fully administered the estate under and in ac-

cordance with the local law. She had fully ac-

counted for all property by her received, and had

been discharged from her trust. The correctness

of her accounts is not now assailed and she cannot

be called upon at this late day to further account

to this or any other court.

I presume it will not be contended that heirs are

liable for the debts or obligations of their deceased

ancestors beyond the amount of their inheritance.
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14 Cyc. 186. It is not claimed that the heirs of the

deceased guardian received amd inheritance of any

kind or of any value from him. On the contrary, it

clearly and satisfactorily appears that the guardian

died utterly insolvent; that his entire estate con-

sisted of worthless mining stock, and that no part

of this descended to his heirs or next of kin. As to

the administratrix and the heirs, the bill must there-

fore be dismissed, regardless of other defenses* in-

terposed.

In view of this conclusion it is perhaps unneces-

sary to consider the effect of the failure to present

the claim in suit to the administratrix of the estate

of the deceased guardian, but inasmuch as the bar

of the statute of non-claim may [278] inure to

the benefit of the surety, I mil refer briefly to that

question.

The complainant contends that the state statute

of non-claim does not apply to equitable or unliqui-

dated claims such as this, citing Neis vs. Farquahar-

son, 9 Wash. 517. With this conclusion I am un-

able to agree, whether we consider the question an

open one, or as foreclosed by the decisions of the

local courts.

Section 1745 Rem. & Pal. Code, provides, that

every executor and administrator shall immediately

after his appointment cause to be published in some

paper printed in his county, a notice to the creditors

of the deceased, requiring all persons having claims

against the deceased to present them with the neces-

sary vouchers within one year after the date of such

notice.
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Section 1472 provides that if a claim is not pre-

sented within one year after the first publication of

notice to creditors' it shall be forever barred. This

statute would seem to apply to mere personal claims

against the estate of a deceased guardian or execu-

tor, and it has been so held.

In construing the word ''claim" in a similar stat-

ute in Fretwell vs. McLemore, 52 Ala. 124, 140,

Brickell, C. J., said:

"The language of the statute is clear, unam-

biguous, and comprehensive. Words more sig-

nificant to express every demand to which a per-

sonal representative can or ought to respond, or

which can charge the assets in his hands sub-

ject to administration, or more expressive of

every legal liability, resting upon the decedent,

could not have been employed."

In Rhodes vs. Hannah's Adm'r, 66 Ala. 215, it was

held that the claim of a ward against the estate of

a deceased guardian was barred hj the statute of

non-claim unless presented within the time limited

by law\ To the same effect see:

Taylor's Adm'r vs. Robinson, Adm'rx, 60 Ala.

269.

Connelly vs. Weatherby, 33 Ark. 650.

Patterson vs. McCann, 38 Ark. 577. [279]

Purcelly vs. Carter, 45 Ark. 299.

Pagett vs. State, 45 Ark. 495.

Gillespie vs. Winn, 65 Cal. 429.

McCrath vs. Carroll, 110 Cal. 79.

'See, also:

Hill vs. State, 23 Ark. 604.
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Nichols vs. Shearon, 49 Ark. 75.

Estate of Halleek, 49 Cal. 111.

Lanthrop vs. Bampton, 31 Cal. 58.

Sharpstein vs. Friedlander, 54 Cal. 58.

Fowler vs. True, 76 Maine, 43.

Atty. Gen. vs. Brigham, 142 Mass. 248, 18 Cyc.

407.

The word "claim" has been given the same broad,

comprehensive construction by the Supreme Court

of this 'State. In Barto vs. Stewart, 21 Wash. 605,

the Court construed the word "claim" as synony-

mous with "cause of action," and in express terms

overruled the case cited by the complainant. An
executor or administrator may be required to ac-

count for trust funds or property which come into

his hands, regardless of the statute of non-claim, but

no such case is presented here. No property or

trust funds came into the custody of the deceased

guardian himself, and it is not claimed that any such

came into the hands of his personal representative

or descended to his heirs or next of kin. The com-

plainant is seeking to enforce a mere personal de-

mand against the estate of his deceased guardian,

and as such it is clearly barred by the statute of

non-claim, which applies to all claims, known or un-

known, and to all persons whether sane or insane,

infants or adults, residents or nonresidents. It is

claimed, however, that a federal court of equity is

not bound by the State statute of limitations or of

non-claim, and in so far as claims purely equitable

are concerned, this much may be conceded. But the

statute of non-claim is enforced with even greater
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strictness than the general statute of limitations.

Its object is to secure an early and final settlement

of estates, to the end that [280] the residuum

may be distributed to the heirs or next of kin free

from encumbrances or charges which would lead to

protracted litigation.

Hall vs. Bumstead, 20 Pickering, 106.

And it would be an unusual case indeed in which a

Federal court of equity would feel warranted in sub-

jecting an estate to the payment of a mere personal

demand, several years after the bar of the statute of

non-claim became absolute. No such case is pre-

sented here.

In Mortgan vs. Hamlet, 113 U. S. 449, a bill in

equity was filed for an accounting of certain matters

growing out of a partnership, and the statute of non-

claim of the State of Arkansas was interposed in de-

fense. After referring to the State statute, which

does not differ from the statute of this State, and to

the decisions of the local courts, which do not differ

from the decisions of the Courts of this State, the

Court said

:

''It is sought, in argument on behalf of the

appellants, to distinguish their case, at least the

case of the two infant children of Samuel D.

Morgan, from any case within the statute of

non-claim, on the ground that at the death of

their father, his title to the real estate, which

constituted the plantation, descended to them as

his heirs at law, and thereafter as to the opera-

tions conducted by John Morgan in 1864 and

1865, having no guardian, the latter was in
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equity their representative and guardian de son

tort and trustee, so that upon his -death, and

until they arrived at age, there was no one com-

petent to make a demand against his adminis-

trator, within the terms of the statute.

**But we are unable to appreciate the force of

this supposed distinction. The statute in ques-

tion contains no exception in favor of claimants

imder disability, of non-age, or otherwise; the

claim of the complainants against John G. Mor-

gan was adverse to his administration, although

it may have originated in consequence of a re-

lation of trust ; and there is no ground that we

are able to understand, upon which it can be

excepted out of the operation of the statute in

question. Their claim was clearly against the

administrator of John G. Morgan, whether the

latter be considered as the defaulting partner

of themselves or of their father. Whatever its

description, it was a claim against the estate of

John G. Morgan, and for which his personal

representative was in the first instance liable;

and the statute is a bar to every such claim un-

less presented within the time prescribed. On
this ground the decree of the Circuit Court is

affirmed." [281]

For these reasons I am of opinion that the claim

against the estate of the deceased guardian is barred

both at law and in equity. The Supreme Court of

the State of Washington was held that the under-

taking of the surety is collateral security for the

performance of the duties of the principal, and that
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no action can be maintained against the surety un-

less the liability of the principal exists at the time

of the conunencement of the action. Spokane

County vs. Prescott, 19 Wash. 418. There is no

doubt a conflict of authority on this question, but,

"No laws of the several States have been more stead-

fastly or more often recognized by this court, from

the beginning, as rules of decision in the courts of

the United States, than statutes of limitations of

actions, real and personal, as enacted by the legis-

lature of a State, and as construed by its highest

court.
'

'

Bauserman vs. Blunt, 147 U. S. 647, 652.

Aside from this, the suit is barred by the special

statute of limitations of the state applicable to sure-

ties on the bonds of executors, administrators and

guardians.

Section 1432, Rem. & Bal. Code, provides that **an

action against sureties shall be commenced within

six years after the revocation or surrender of letters

of administration or death of the principal."

Section 1633, Id., provides that *'all the provisions

of chapter eight of this title relative to bonds given

by executors and administrators shall apply to bonds

taken of guardians."

The complainant admits that the suit at bar is con-

trolled by these provisions; that the suit is barred

by them, and that the complainant is entirely with-

out remedy in the courts of the State of Washing-

ton. Again he insists, however, [282] that these

limitations are not binding on a Federal court of

equity. This rule may be conceded in certain cases,
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bat I deny its application to the case now under con-

sideration. No doubt a State legislature may not

limit or restrict the general jurisdiction of a Federal

court of equity, but its 230wer to limit and restrict the

obligation of sureties on statutory bonds is supreme

;

and if under the laws of the State the surety is re-

leased at the expiration of six years from the death

of his principal, it is beyond the power of a court

of law or a court of equity. State or Federal, to re-

vive the obligation. The bond in suit is not a mere

private contract inter parties, and the special stat-

ute of limitations does not affect the remedy merely.

In speaking of a similar statute of Wisconsin in

Hudson vs. Bishop, 32 Fed. 519, 523, the Court said

:

''When the legislature of Wisconsin provided

for the giving of a bond by a guardian, it had a

right to enact and declare the duties and obliga-

tions imposed thereunder upon the sureties

signing the same. The extent of the liability

thereby imposed is to be determined by the

statute of Wisconsin, no matter in what forum

suit may be brought thereon. When the statute

in express terms declared that, as against the

sureties, no action can be maintained unless

brought within four years after the discharge

of the guardian, this defines the extent of the

liability of the surety. It cannot be treated as

a mere matter affecting the remedy upon the

contract of suretyship, but it is part of the con-

tract itself. In this regard sureties stand in

a different position than the principal. The
guardian receiving the property of his wards
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would be liable to account therefor without any

statutory declaration to that effect. He has no

vested interest in any particular period of limi-

tation, and cannot complain if the statute should

be entirely abrogated. When, however a person

is asked to assume the position of a surety for

another by signing a statutory bond, and the

statute expressly limits his liability by provid-

ing that he cannot be sued thereon after a fixed

period, it will not do to hold that the limitation

is a mere matter of form, affecting the mode of

procedure, and that it may be wholly taken away

by legislative enactment. It is a substantial

right protecting the surety by limiting the ex-

tent of the liability assiuned, and enters into the

obligation of the bond given under the statute.

As such it is one of the conditions of the con-

tract, and therefore an action cannot be main-

tained against the surety unless brought within

the period thus fixed."

These views were concurred in by the late Justice

[283] Brewer at circuit on a petition for rehearing.

Hudson vs. Bishop, 35 Fed. 820.

Furthermore, while a court of equity will some-

times remove the bar of the statute of limitations in

order to reach trust funds or trust property, this

rule can have little or no application to a mere

surety "whose duty is measured alone by the legal

force of the bond, and who is under no moral obliga-

tion whatever to pay the obligee, independent of his

covenant, and consequently there is nothing on which

to found an equity for the interposition of a court of
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chancery." Pickersgill vs. Lahens, 15 Wall. 140,

144.

For these reasons I am of opinion that the right

of recovery against either the personal represent-

ative, the heirs or the surety is barred, and the bill

is accordingly dismissed. I reach this conclusion

with the less hesitation because I have grave doubts

as to the inherent equity of the complainant's claim.

Notwithstanding the indefensible methods resorted

to for the purpose of divesting infants of their title

to the property in question, I doubt if they would

have received any considerable sum had their

mother's estate been administered in the regular

course. The complainant invokes strict rules of law

for the purpose of fixing the amount of his recovery,

and he cannot complain if his own conduct and his

own rights are measured by the same rules. Let a

decree be entered accordingly.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. Sept. 6, 1911. Frank C. Nash, Clerk.

[284]
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In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1441.

WILLIAM FEASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

at Law of B. C. VAN HOUTEN, Deceased,

and J. MONAGHAN,
Defendants.

Decree.

This cause having come on to be heard this 8th

day of September, 1911, upon pleadings and proofs,

and William G. Graves having been heard on the

part of the complainant, and Messrs. P. F. Quinn, E.

J. Cannon and H. M. Stephens on the part of the

defendants, and due deliberation having been had,

its hereby ordered, judged and decreed that the said

bill to complainant herein be, and the same is herein

dismissed with costs to the defendant, to be taxed at

$134.06 Dollars.

(Signed) FRANK H. RUDKIN,
Judge.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. Sep. 8, 1911. Frank C. Nash, Clerk.

Copy delivered Sept. 8, 1911.

BELDEN & LOSEY,
Attys. for Complainant. [285]
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In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Divi-

sion.

IN EQUITY—No. 1441.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONAGHAN,
Defendants.

Assignments of Error.

William Eraser Newbery, the above-named com-

plainant and appellant, hereby assigns error on the

decree of the Circuit Court of the United States for

the Eastern District of Washington, Eastern Divi-

sion, in the above-entitled cause, dismissing the com-

plainant's bill, dated the 8th day of September, 1911,

in the following particulars

:

I.

The Court erred in overruling complainant's ob-

jection to the question asked the witness Arthur A.

Newbery on cross-examination: ''For what purpose

was it done?" and in permitting the witness to tes-

tify in substance, in answer to such question, that

at the time of his wife's death, he was embarassed

for ready mone}^; that he desired to make a loan on

certain realty; that a mortgage company offered to
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loan Mm money on a mortgage on said realty, if the

title was clear, and that for the purpose of clearing

the title, the form of a partition proceeding and a

sale thereunder was gone through, and that while it

was made to appear on the face of the record in such

partition proceeding that the property affected by

such proceeding had been [286] sold for cash and

the proceeds thereof had been paid to the parties en-

titled thereto, the sale was in reality a pretended one

and no money passed.

II.

The Court erred in overruling complainant's ob-

jection to the question asked the same witness on

cross-examination: ''Do you know whether any

money passed?" and in permitting such witness to

testify that neither he nor the guardian of the estate

of the minors received any money, as evidenced by

the receipts signed by them, or otherwise.

in.

The Court erred in overruling complainant's ob-

jection to the question asked the same witness on

cross-examination: ''Did you ever pay for it?" and

in permitting the witness to testify that one tract of

realty affected by the partition proceedings was held

by him under contract of purchase, but that he never

completed the purchase thereof, but abandoned it.

IV.

The Court erred in overruling the complainant's

objection to the following question to the same wit-

ness on cross-examination: "And when your wife

died and when you made this new mortgage for an

additional $4,000.00, what did you do with the money
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that you got on that mortgage?" and in permitting

the witness to testify, in substance, that the money

was expended principally in maintaining his family.

V.

The Court erred in overruling the complainant's

objection to the following question asked the same

witness on cross-examination: "Well, was there any

disposition or intention on your part or intention of

anybody else 's that you know of to cheat and defraud

this boy out of any interest in that property?" and

in permitting the witness [287] to testify in sub-

stance that he never thought of such a thing.

VI.

The Court erred in admitting in evidence, over

complainant's objection thereto, a certified copy of

proof of service of summons upon William Fraser

Newbery, in a certain action theretofore pending in

the Superior Court of the State of Washington for

Spokane County, entitled: "Northwestern & Pacific

Hypotheek Bank vs. A. A. Newbery," being Defend-

ant's Exhibit "B."

VII.

The Court erred in admitting in evidence, over

complainant's objection, Defendant's Exhibit "C,"

being an order entered in the District Court of the

United States for the Eastern District of Washing-

ton, Eastern Division, in the Matter of William H.

Taylor, a Bankrupt.

VIII.

The Court erred in holding that the defendant

Wilkinson, as administratrix of the estate of B. C.

Van Houten, deceased, could not be called upon to
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account to the Court with respect to complainant's

claim against the Van Houten estate, and that relief

of no sort could be granted against her.

IX.

The Court erred in holding that the heirs of B. C.

Van Houten, deceased, could not be called upon to

account in this suit for the acts of their ancestor, as

complainant's guardian, and that no relief of any sort

could be granted against them.

X.

The Court erred in dismissing complainant's bill

as to the administratrix of the estate of B. C. Van
Houten, deceased, and as to his heirs.

XI.

The Court erred in holding that the demand or

right to an account which complainant had against

the estate of B. C. Van Houten, [288] on account

of the acts of Van Houton while his guardian, was

barred by reason of the failure of complainant to

present such claim to the administratrix of the es-

tate within the time and in the manner that is re-

quired by the statutes of the State of Washington

for the presentation of claims against the estate of

a decedent.

XII.

The Court erred in holding that complainant's

right to an accoimting and demand for moneys re-

ceived by his guardian on his account, is barred by

the statute of limitations of the State of Washing-

ton, relative to actions against sureties on the bonds

of executors, administrators and guardians.
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XIII.

The Court erred in holding that complainant's

right to an accounting was barred by the statutes of

limitation of the State of Washington, either as

against the administratrix of the estate of B. C.

Van Houten, deceased, or Van Houten's heirs, or the

surety on Van Houten's bond as guardian.

XIV.

The Court erred in holding that complainant was

not entitled to an accounting in a court of equity

against the defendants, and each of them, and to a

decree against the defendants, and each of them, for

whatever sum might be found to be due him on such

accounting. .

XV.
The Court erred in holding that complainant was

not entitled to an accounting in a court of equity

against the surety on his guardian's bond, and to a

decree against such surety for whatever sum might

be found to be due him on such accounting.

XVI.
The Court erred in holding that complainant was

not entitled to relief in equity, and in dismissing his

bill. [289]

WHEREFORE, complainant prays that the de-

cree heretofore entered against him may be reversed

and the cause remanded for such further proceedings

as are required by the principles of equity and the

record in the case.

(Sgd.) BELDEN & LOSEY,
(Sgd.) GRAVES, KIZER and GRAVES,

Solicitors for Complainant.
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[Endorsements]
: Assignments of Error. Filed

December 29, 1911. Frank C. Nash, Clerk. [290]

In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Di-

vision.

IN EQUITY—No. 1441.

WILLIAM FEASEE NEWBEEY,
Plaintiff,

YS.

CLAEA WILKINSON et al.,

Defendants.

Stipulation [as to Record, etc.].

IT IS HEEEBY STIPULATED that it shall not

be necessary to include in or make a part of the rec-

ord upon appeal herein of the following matters, to

wit

:

The probate record relating to the estate of Byron

C. Yan Houten, deceased, and in lieu thereof the fol-

lowing facts are stipulated, to wit

:

That Byron C. Yan Houten made and executed his

will on the 18th day of October, 1893.

That said Byron C. Yan Houten died in King

County, Washington, January 25th, 1904, leaving

him surviving the defendant^ Clara M. Wilkinson

(she having married since the death of said de-

ceased).

That on February 23d, 1904, petition was filed in

the Superior Court of the State of Washington, in

and for King County, for the probate of said will;

that in due form and time said will was duly and
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regularly probated and letters of administration

with will annexed were issued.

That as to the defendant Eugene Van Doren, one

of the defendants, and a minor, herein, said deceased

dies intestate.

That the widow was appointed administratrix and

bond given and duly approved, and letters of admin-

istration issued on [290a] the 25th of April,

1904 ; that an order was duly and regularly made by

the court directing notice to creditors; that said no-

tice to creditors was duly and regularly given, first

publication thereof being on the 30th day of April,

1904 ; and decree duly made and entered by the Court

finding and decreeing that due and regular notice

was given and properly authorized as required by

law; that general inventory and appraisement were

duly and regularly filed; that there was insufficient

property to pay the expenses of administration ; that

such property as was left by said deceased was used

in part payment of the expenses of administration,

and the widow of said deceased paid the residue and

remainder of the expenses of said administration;

that the administratrix made and filed her final ac-

count on June 19th, 1905, which final account upon

and after due and regular notice was approved by the

Court on the 13th day of July, 1905.

That in all respects the administration of and upon

the estate of said deceased Byron C. Van Houten

was due and regular, and his estate was insolvent,,

and no property of any kind, nature or description

was left to or received or inherited by any heir or

heirs of said deceased ; that said estate was duly ad-
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ministered and finally closed, and the administratrix

discharged on the 13th day of July, A. D. 1905, and
that the decree settling final account and discharging

administratrix was in wor(^s and figures as follows,

to wit: [290b]

In the Superior Court of the State of Washington

for King County.

No. 5447.

In the Matter of the Estate of BYRON C. VAN
HOUTEN, Deceased.

DECEEE SETTLING FINAL ACCOUNT OF
ADMINISTEATEIX.

The matter of the estate of Byron C. Van Houten

came duly and regularly on for hearing before the

Honorable Arthur E. Griffin, one of the judges of the

above-entitled court, on Thursday, July 6th, 1905, at

the hour of 9 :30 o'clock A. M., upon the final account

of Clara M. Van Houten, as administratrix with the

will annexed of the estate of said deceased, the said

Clara M. Van Houten appearing in person and by

(Messrs. McClure & McClure, her attorneys, and the

Court having heard the testimony of the said Clara M.

Van Houten, and having considered the same and the

files and records herein, being fully advised; and it

appearing to the Court that the said Byron €. Van
Houten died in Seattle, King County, Washington,

on January 25th, 1904, leaving his last will and

testament, which said will was duly signed and

sealed and attested by witnesses thereto, as provided

by law, on October 18, 1893 ; that subsequent to the

date of said last will there were two children bom to
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the said Byron C. Van Houten named respectively

Eugene Van Houten and Reeves G. Van Houten, and

that as to said children said deceased died intestate

;

that said will was on March 15th, 1904, duly admitted

to probate by this Court, and the said Clara M. Van
Houten was thereupon duly appointed administra-

trix of the estate of said deceased with the will an-

nexed, and thereupon immediately qualified as such

;

that on the 30th day of April, 1904, the said admin-

istratrix caused notice to creditors to be published

in "The Argus," a weekly newspaper printed and

published and of general circulation in King [290c]

Oounty, Washington, and that said notice was

so published for the period of five successive weeks

in said newspaper, the last publication thereof being

on May 28th, 1904, and that the period prescribed by

law for the presentation of claims against said estate

expired on April 30th, 1905 ; that no claims whatever

against said deceased or against his estate were pre-

sented to the said administratrix ; that the only prop-

erty belonging to the estate of said deceased consisted

of shares of capital stock of various mining and oil

companies, as will appear by the inventory of said

administratrix on file herein ; that said mining shares

were duly appraised by appraisers appointed by this

Court, in the manner provided by law, and that the

said appraisers found the same to be valueless ; that

thereafter, on May 19th, 1905, the said administra-

trix presented to this Court her petition for an order

of sale of said shares of stock, and that on the 20th

day of May, 1905, this Court did authorize, direct and
empower said administratrix to sell the said personal

property at public sale; that thereafter, after due
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notice given as provided by law, and on the 3d day of

June, 1905, the said personal property was by the

said administratrix exposed and offered for sale to

the highest and best bidder for cash ; that E. C. Stev-

ens was the only bidder at said sale and then and

there offered for said property the sum of Five

($5.00) Dollars, and that said administratrix then

and there did sell the same to the said E. C. Stevens

for the sum of Five ($5.00) Dollars, and that said

sale was thereafter duly approved and confirmed by

the Court ; that the said sum of Five ($5.00) Dol-

lars was wholly insufficient to pay the expenses of

administration of the estate of said deceased, and

that all said expenses as well as the funeral expenses

of said deceased have been paid by the said adminis-

tratrix out of her own personal estate ; that all of the

property belonging to the estate of said deceased has

been fully [290d] administered, and that there

are no assets belonging to the estate of said deceased

in the possession of said administrator ; that due and

legal notice of the hearing upon said final account

has been given by posting and publishing the same in

the manner and for the time prescribed by law, and

that said account of said administratrix should be

allowed and approved by the Court, and that the

sureties upon her bond as such administratrix should

be exonerated and discharged.

It is by the Court Ordered, Adjudged and De-

creed : That the said final account of the said Clara

M. Van Houten, as administratrix with the will an-

nexed of the estate of Byron C. Van Houten, de-

ceased, should be, and the same is hereby, allowed,



vs. Clara Wilkinson et al, 303

approved and confirmed, and that the said Clara M.

Van Houten as such administratrix, has fully and

faithfully discharged the duties of her trust, and she

is hereby wholly and absolutely discharged from all

further duties and responsibilities as such adminis-

tratrix, and that her letters of administration are

hereby vacated and said estate declared fully distrib-

uted and the trust settled and closed, and the said ad-

ministrator and the surety upon her bond as such are

each of them hereby released, exonerated and dis-

charged from any liability to be hereafter incurred.

Dated July 13, 1905.

(Signed) ARTHUR E. GRIFFIN,
Judge.

Filed July 13, 1905. Otto A. Case, Clerk. [290e]

That no claim of any kind, nature or description

was ever presented by the plaintiff in this action to

the administratrix of the estate of said Byron C.

Van Houten, and nothing whatsoever was done

herein by plaintiff with reference to such claim as to

said deceased, or his property, or estate, except by

the commencement of the prosecution of this action.

It is further stipulated that the following exhibits

may be omitted from said record upon appeal herein,

upon the ground that said exhibits are immaterial

and irrelevant. The exhibits omitted are as follows,

to wit

:

Plaintiff's Exhibit 4, being the letter of Messrs.

Snyder & Snyder, attorneys for plaintiff herein. Salt

Lake City, Utah, to Belden & Losey, regarding the

bringing of suit for plaintiff herein.

Plaintiff's Exhibit 3, being the unexecuted Quit-
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claim Deed from William Fraser Newberry to A. A.

Newberry, said deed being sent by A. A. Newberry

to William Fraser Newberry, but not executed by

him.

Defendants' Exhibit "A," being the Land Con-

tract of the Northern Pacific Eailroad Company,

executed to A. A. Newberry.

Dated this 29th day of November, A. D. 1911.

BELDEN & LOSEY,
GRAVES, KIZER & GRAVES,

Attorneys for Plaintiff.

H. M. STEPHENS,
Attorneys for Defendant, Clara M. Wilinson, and

Eugene Van Houten, a Minor, by His Guardian,

EDWARD J. CANNON,
P. F. QUINN,

Attorneys for Defendant, James Monaghan.

[Endorsements] : Stipulation. Filed Dec. 30, 1911.

Frank €. Nash, Clerk.

[290f]



vs. Clara Wilkinson dt ah 305

In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Divi-

sion.

IN EQUITY.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONAGHAN,
Defendants.

Petition for Appeal and Order Allowing Appeal.

The above-named complainant, conceiving himself

aggrieved by the decision and the final decree of this

Court in this cause made and entered on the 8th day

of September, 1911, in the above-entitled cause, for

the reasons specified in the assignment of errors

which is filed herein, does hereby appeal from the

said decision and decree, and each and every part

thereof, to the United States Circuit Court of Ap-

peals for the Ninth Judicial Circuit, and he does

hereby petition the Court for an order allowing him

to prosecute such appeal, that the appeal may be

allowed, and that a transcript of the record, proceed-

ings and papers upon which said decision and decree

were made, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the
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Ninth Judicial Circuit, and that a bond on such

appeal may be fixed.

Dated this 29th day of December, 1911.

.(Sgd.) BELDEN & LOSEY,
(Sgd.) GEAVES, KIZER and GRAVES,

Solicitors for Complainant. [291]

IT IS ORDERED that an appeal to the United

States Circuit Cotirt of Appeals for the Ninth Judi-

cial Circuit from the decision and decree heretofore

fikd and entered herein be and the same is hereby

allowed, in pursuance of the foregoing petition, and

that a certified transcript of the record, proceedings

and papers, and all proceedings upon which such de-

cree was made, be transmitted to the said Circuit

Court of Appeals.

IT IS FURTHER ORDERED that the complain-

ant give bond on this appeal in the sum of

Dollars.

Done in open court this 29th day of December,

1911.

(Sgd.) FRANK H. RUDKIN,
Judge.

[Endorsed] : Petition for Appeal and Order Al-

lowing Appeal. Filed December 29, 1911. Frank

C. Nash. [292]
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In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Divi-

sion.

IN EQUITY—No. 1441.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased;

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONAGHAN,
Defendants.

Bond.

KNOW ALL MEN BY THESE PRESENTS,
that we, William Eraser Newbery, as principal, and

Fidelity and Deposit Company of Maryland, as sure-

ties, are held and firmly bound unto Clara Wilkin-

son, administratrix of the estate of B. C. Van Hou-

ten. Deceased, Eugene Van Houten, one of the heirs

to the estate of B. C. Van Houten, deceased, and J.

Monaghan, in the full and just sum of Five Hundred

($500.00) Dollars, to be paid unto the above-named

obligees, their attorneys, executors, administrators

or assigns, to which payment well and truly to be

made, we bind ourselves, our heirs, executors and ad-

ministrators jointly and severally by these presents.

Sealed with our seals and dated this 29th day of De-

cember, in the year of our Lord one thousand nine
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hundred and eleven.

WHEREAS, lately at a Circuit Court of the

United States for the Eastern District of Washing-

ton, Eastern Division, in an action in said court be-

tween William Fraser Newbery, complainant, and

Clara Wilkinson, administratrix of the estate of B.

C. Van Houten, deceased; Eugene Van Houten, one

of the heirs to the estate of B. C. Van Houten,

[293] deceased, and J. Monaghan, a decree was ren-

dered against the said William Fraser Newbery,

complainant, and he, said William Fraser Newbery,

complainant, having obtained an appeal and filed a

copy thereof in the clerk's office of the said court, to

reverse the decree in the aforesaid suit, and a cita-

tion directed to the said Clara Wilkinson, adminis-

tratrix of the estate of B. C. Van Houten, deceased,

Eugene Van Houten, one of the heirs to the estate of

B. C. Van Houten, deceased, and J. Monaghan, cit-

ing and admonishing them to be and appear at a

session of the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of

San Francisco, of said circuit, on the 5th day of

February, next.

NOW, the condition of the above obligation is such

that if the said William Fraser Newbery, complain-

ant, shall prosecute his appeal to an end, and answer

all damages and costs, if he fail to make his appeal

good, then the above obligation to be void ; else to
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remain in full force and virtue.

(Signed) WILLIAM FEASER NEWBERRY,
By BELDEN & LOSEY,

His Attorneys,

Principal.

(Signed) FIDELITY & DEPOSIT COM-
PANY OF MARYLAND,
By E. H. BELDEN,

Attorney in Fact.

Attest: H. C. PRESOOTT,
General Agent,

Sureties.

This bond approved as to form and amount and

sufficiency of surety.

Dated December 29, 1911.

(Signed) FRANK H. RUDKIN,
District Judge and One of the Judges of the United

States Circuit Court Presiding Therein.

[Endorsements] : Bond on Appeal. Filed Decem-

ber 29, 1911. Frank C. Nash, Clerk. [294]
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In the Circuit Court of the United States, for the

Eastern District of Washington, Eastern Divi-

sion.

IN EQUITY—No. 1441.

WILLIAM FRASER NEWBERY,
Complainant,

vs.

CLARA WILKINSON, Administratrix of the Es-

tate of B. C. VAN HOUTEN, Deceased;

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONAGHAN,
Defendants.

Citation.

THE UNITED STATES OF AMERICA to Clara

Wilkinson, Administratrix of the Estate of B.

C. Van Houten, Deceased ; Eugene Van Houten,

One of the Heirs to the Estate of B. C. Van Hou-

ten, Deceased, and J. Monaghan, Defendants,

GREETING:
WHEREAS, William Fraser Newbery, the com-

plainant in the above-entitled case, has lately ap-

pealed to the United States Circuit Court of Appeals

for the Ninth Circuit, from the decree lately ren-

dered in the Circuit Court of the United States for

the Eastern District of Washington, Eastern Divi-

sion, made in favor of you on the 8th day of Septem-

ber, 1911, and has furnished the security required by

law;

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at the United States Cir-
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<?uit Court of Appeals for the Ninth Circuit, to be

held in the City of San Francisco, State of Califor-

nia, within thirty days from the date of this writ,

pursuant to such appeal, and to show cause, if any

there be, why the judgment in the said appeal men-

tioned should not be corrected and speedy justice

should not be done to the parties in that behalf.

[295]

Given under my hand at the City of Spokane,

State of Washington, in the Ninth Circuit, this 29th

day of December, in the year of our Lord one thou-

sand nine hundred and eleven.

FRANK H. RUDKIN,
District Judge, and One of the Circuit Judges for

Said Circuit, Presiding Therein.

[Seal] Attest: FRANK C. NASH,
Clerk.

Service of the within citation is hereby acknowl-

edged this 29th day of December, 1911.

H. M. STEPHENS,
Attorney for Defendants Clara Wilkinson, Adminis-

tratrix of the Estate of B. C. Van Houten, De-

ceased, and Eugene Van Houten, One of the

;Heirs to the Estate of B. C. Van Houten, De-

ceased.

PATRICK QUINN,
EDWARD J. CANNON,

Attorneys for Defendant, J. Monaghan. [296]

Service of the within writ is hereby acknowledged

this day of October, 1911.

Attorney for Defendants.
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[Endorsed] : No. 1441. In the Circuit Court of

the United States for the Eastern District of Wash-

ington, Eastern Division. William Eraser New-

bery, Complainant vs. Clara Wilkinson et al., De-

fendants. Citation. Filed in the U. S. Circuit

Court, Eastern Dist. of Washington. Dec. 29, 1911.

Frank C. Nash, Clerk. , Dep. [297]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

WILLIAM ERASER NEWBERY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C.VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONAGHAN,
Defendants.

Praecipe for Transcript of Record on Appeal.

To the Clerk of the Above-entitled Court

:

You vdU please make transcript of the record in

the above-entitled suit, for use on appeal to the Cir-

cuit Court of Appeals for the Ninth Circuit, as fol-

lows :

Original complaint.

Order permitting filing of second amended complaint.

Motion to amend, and second amended complaint.

Separate demurrer of Eugene Van Houten to second

amended complaint.
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Separate demurrer of Mrs. Clara Wilkinson, ad-

ministratrix to second amended complaint.

Demurrer of James Monaghan to amended com-

plaint.

Stipulation permitting demurrer of Monaghan to

first amended complaint to stand as demurrer to

second amended complaint.

Opinion overruling demurrers to second amended

complaint.

Answer of Clara Wilkinson, administratrix, and of

Eugene Van Houten.

Answer of James Monaghan.

Replication to answer of Wilkinson and Van Houten.

Replication to answer of Monaghan.

Stipulation for taking testimony in open court.

Order directing taking of testimony in open court.

Report of testimony taken in open court, including

certificate of the trial Judge and of the steno-

graphic reporter.

Plaintiff's Exhibit I (Record in guardianship pro-

ceedings).

Plaintiff's Exhibit II (Record in partition proceed-

ings).

Plaintiff's Exhibit IV (Letter of Snyder & Snyder

to Belden & Losey).

Plaintiff's Exhibit V (Receipt of Van Houten).

Plaintiff's Exhibit VI and Plaintiff's Exhibit VII
(both letters from A. A. Newbery to William

Eraser Newbery). [298]

Deposition of J. W. Binkley.

Deposition of B. E. Barinds.

Deposition of James Glover.



^^M iWiUiam Fraser ^^e:wl?er^

Defendants' Exhibit "B" (First and second part).

Defendants' Exhibit "C."

Opinion.

Final decree.

Petition for appeal and order allowing same.

;Bond on appeal.

Assignments of error.

Stii3ulation between parties as to contents of record.

Praecipe for transcript of record on appeal.

Citation.

Clerk's certificate to transcript of record.

(Sgd.) BELDEN & LOSEY,
(Sgd.) GRAVES, KIZER & GRAVES,

Solicitors for Plaintiff.

[Endorsements] : Praecipe for Transcript of the

Record. Filed December 29, 1911. Frank C. Nash,

Clerk. [299]

[Certificate of Clerk U. S. Circuit Court to

Transcript of Record.]

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

WILLIAM ERASER NEWBERY,
Plaintiff,

vs.

MRS. CLARA WILKINSON, Administratrix of

the Estate of B. C. VAN HOUTEN, Deceased,

EUGENE VAN HOUTEN, One of the Heirs

to the Estate of B. C. VAN HOUTEN, De-

ceased, and J. MONAGHAN,
Defendants.
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United States of America,

Eastern District of Washington,

Eastern Division,—ss.

I, Frank C. Nash, Clerk of the Circuit Court of

the United States for the District and Division afore-

said, do hereby certify the above and foregoing to be

a full, true and correct transcript of the record in

the above-entitled cause, as required by the stipula-

tion of counsel, filed in said cause, and the praecipe

of the solicitors for appellant, and that the only por-

tion of the record in said case omitted therefrom are

interlocutory motions and orders made and entered

in the making up of the issues by the final pleadings

contained herein, and the files of the proceedings in

the matter of the estate of B. C. Van Houten, which

said files contain the will of B. C. Van Houten, peti-

tion for letters of administration, testimony relative

to probate of will, decree admitting it to probate and

appointing administratrix with the will annexed,

bond of administratrix,_ oath of administratrix, let-

ters of administration, notice to creditors and proof

of publication, decree of publication of notice to

creditors , inventory and appraisement
,
petition for

sale of personal property, order directing sale of

personal property, [300] return of sale of personal

property, order confirming sale of personal prop-

erty, final account of administratrix and decree

settling final account of administratrix, which decree

is set out in full in the stipulation of counsel found

in the transcript herein.

I further certify that the cost of preparing and

certifying the record herein amounts to the sum of
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One Hundred Eighty ($180.00) dollars, and that the

same has been paid in full by the solicitors for the

complainant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said court at my office in the

city of Spokane, this 30th day of December, 1911.

[Seal] FRANK C. NASH,
Clerk of the Circuit Court of the United States for

the Eastern District of Washington, Eastern

Division. [301]

[Endorsed] : No. 2102. United States Circuit

Court of Appeals for the Ninth Circuit. William

Eraser Newbery, Appellant, vs. Clara Wilkinson,

Administratrix of the Estate of B. C. Van Houten,

Deceased, Eugene Van Houten, One of the Heirs to

the Estate of B. C. Van Houten, Deceased, and J.

Monaghan, Appellees. Transcript of Record. Upon

Appeal from the United States Circuit Court for the

Eastern District of Washington, Eastern Division.

Filed January 4, 1912.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

United States Circuit

Court of Appeals
FOR THE

NINTH CIRCUIT

WILLIAM FEASER NEWBERRY,
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vs.
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trix of the estate of B. C. VAN-/
HOUTEN, deceased, EUGENE VAN
HOUTEN, and JAMES MONA-

\

^
GHAN,

Appellees.

(Appeal from the Circuit Court of the United States for

the Eastern District of Washington, Eastern Divi-

sion.)

BRIEF FOR APPELLANT

STATEMENT OF THE CASE.

This was a suit in equity for an accounting, brought

by a citizen and resident of Utah against citizens and

residents of Washington. From a decree denying relief

and dismissing the bill, plaintiff has appealed.



The suit was commenced as an action at law, but

was afterwards transferred to the equity side of the

court. The second amended complaint, upon which the

issues were made up for trial, alleged that Pauline B.

Newberry, plaintiff's mother, died intestate, in Spo-

kane, Washington, August 4, 1890, leaving surviving as

her sole heirs her husband, A. A. Newberry, and two

children, Laura Isabel Newberry and plaintiff; that

Laura Isabel Newberry died a minor, intestate, and that

plaintiff is her sole heir; that during the coverture of

A. A. Newberry and Pauline B. Newberry, they acquired

certain realty, which was community property ; that after

the death of Pauline B. Newberry, one B. C. Van Houten

was appointed guardian of the persons and estate of

Laura Isabel Newberry and plaintiff, and gave bond in

the sum of $40,000 for the faithful discharge of his

duties as such guardian, with the defendant Monaghan

as surety thereon; that thereafter A. A. Newberry

brought suit against his children and their guardian

seeking a partition of described community realty; that

in such suit such proceedings were had that the prop-

erty affected was sold for the sum of $66,400, and the

children's share therein, to-wit: $33,400, was paid over

to their guardian; that he thereafter died, leaving sur-

viving as his heirs his widow, the defendant Clara Wil-

kinson, who is administratrix of his estate, and his son,

the defendant Eugene Van Houten ; that during his life-

time B. C. Van Houten did not invest or account for

his wards' estate, and that no accounting therefor has

ever been had. The complaint showed that the suit had

not been brought within the time fixed by statute for



the institution of such suits, and contains allegations as

to defendant's ignorance of the guardianship or of any-

thing done thereunder, with other facts tending to

excuse his delay in bringing suit, none of which it is

necessary to now state.

To this complaint the defendants separately de-

murred. Their demurrer being overruled, they an-

swered separately. Keference to their respective denials

is unnecessary. The defendants Wilkinson and Van

Houten pleaded affirmatively that B. C. Van Houten,

plaintiff's guardian, died in Seattle, Washington, on

January 25, 1904; that his widow, now Clara Wilkinson,

was appointed administratrix of his estate; that notice

to creditors to present claims against the estate of Van

Houten was duly published; that plaintiff's claim was

not presented ; that sufficient property did not come into

the administratrix's hands to pay the expenses of

administration; that on July 13, 1905, the estate was

closed and the administratrix discharged; that plaintiff's

claim was barred both by failure to present the claim

within six years after Van Houten 's death, and within

one year after the publication of notice to creditors. For

a second affirmative defense they pleaded the bar of the

statute of limitations by reason of plaintiff's failure to

bring suit within three years after he had attained ma-

jority. For a third defense they pleaded that plaintiff

knew of his rights in 1898, long before he became of

age, and was gTiilty of laches because he did not more

promptly assert them. (N. B.—No facts tending to show

inequity in the enforcement of his claim are set up.



The plea is of the bare legal conclusion.) For a fourth

defense they pleaded that a panic ensued soon after the

death of plaintiff's mother, and that all the community

estate was lost because of community indebtedness. For

a fifth defense they pleaded that plaintiff's father, desir-

ing to obtain title in himself to the community realty

for the better management of it and in order to obtain

a loan upon it, caused the forms of a guardianship, par-

tition, and sale, to be gone through with ; that the whole

thereof were simulated and void; that no sale was act-

ually made and no money paid to the children's guardian

;

that after Mr. Newberry had, by means of these simu-

lated proceedings, procured the title to be vested in him-

self, he had mortgaged the property; that the money

thereby obtained was used to support plaintiff and his

father. Substantially the same matters were set up in

the answer of the defendant Monaghan, the surety on

the bond, with the possibly important exception, cer-

tainly so if there is warrant in law for the theory of

the case entertained by the trial judge, that the publi-

cation of notice to creditors to present their claims

against the Van Houten estate and plaintiff's failure

to do so is not pleaded in bar, nor is plaintiff's failure

to bring the suit within six years after his guardian's

death pleaded as a defense. Issue was joined upon the

affirmative defenses by replication.

Since it will be necessary to state the facts some-

what at length in discussing the legal questions involved,

it now suffices to say that over plaintiff's objection de-

fendants were permitted to prove the guardianship pro-

ceedings and everything done in connection therewith



were devices to enable plaintiff's father to obtain title

to the community property ; that no actual sale was made,

and no money was paid the children's guardian, his

receipt acknowledging payment to him being made in

order to secure confirmation of the sale. The decree of

dismissal was not based upon such evidence, however;

the trial judge holding the suit barred both by plain-

tiff's failure to present his claim against the estate of

his deceased guardian, and by failure to commence the

suit within six years after his guardian's death. The

statutes of limitations were alone considered; the doc-

trine of laches not being invoked or discussed.

ASSIGNMENTS OF ERROR.

I.

The court erred in overruling complainant's objec-

tion to the question asked the witness Arthur A. New-

berry on cross-examination: ''For what purpose was it

done?", and in permitting the witness to testify in sub-

stance in answer to such question, that at the time of

his wife's death he was embarrassed for ready money;

that he desired to make a loan on certain realty; that

a mortgage company offered to loan him money on a

mortgage on said realty, if the title was clear, and that

for the purpose of clearing the title the form of a par-

tition proceeding and a sale thereunder was gone through,

and that while it was made to appear on the face of the

record in such partition proceedings that the property

affected by such proceeding had been sold for cash and

the proceeds thereof had been paid to the parties enti-



tied thereto, the sale was in reality a pretended one and

no money passed.

II.

The court erred in overruling complainant's objec-

tion to the question asked the same witness on cross-

examination: "Do you know whether any money

passed!", and in permitting such witness to testify that

neither he nor the guardian of the estate of the minors

received any money, as evidenced by the receipts signed

by them or otherwise.

III.

The court erred in overruling complainant's objec-

tion to the question asked the same witness on cross-

examination: "Did you ever pay for it?", and in per-

mitting the witness to testify that one tract of realty

affected by the partition proceedings was held by him

under contract of purchase, but that he never completed

the purchase thereof, but abandoned it.

IV.

The court erred in overruling the complainant's ob-

jection to the following question to the same witness on

cross-examination: "And when your wife died and

when you made this new mortgage for an additional

$4,000.00, what did you do with the money that you got

on that mortgage?", and in permitting the witness to

testify, in substance, that the money was expended prin-

cipally in maintaining his family.

V.

The court erred in overruling the complainant's ob-

jection to the following question asked the same wit-

ness on cross-examination: "Well, was there any dispo



sition or intention on your part or intention of anybody

else's that you know of to cheat and defraud this boy

out of any interest in that property!", and in permitting

the witness to testify in substance that he never thought

of such a thing.

VI.

The court erred in admitting in evidence, over com-

plainant's objection thereto, a certified copy of proof

of service of summons upon William Fraser Newberry,

in a certain action theretofore pending in the Superior

Court of the State of Washington for Spokane County,

entitled: "Northwestern & Pacific Hypotheek Bank vs.

A. A. Newberry", being defendant's Exhibit B.

VII.

The court erred in admitting in evidence, over com-

plainant's objection, defendant's Exhibit C, being an

order entered in the District Court of the United States

for the Eastern District of Washington, Eastern Divi-

sion, in the Matter of William H. Taylor, a bankrupt.

vni.

The court erred in holding that the defendant Wil-

kinson, as administratrix of the estate of B. S. Van

Houten, deceased, could not be called upon to account

to the court with respect to complainant's claim against

the Van Houten estate, and that relief of no sort could

be granted against her.

IX.

The court erred in holding that the heirs of B. C.

Van Houten, deceased, could not be called upon to ac-

count in this suit for the acts of their ancestor, as com-
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plainant's guardian, and that no relief of any sort conld

be granted against them.

X.

The court erred in dismissing complainant's bill as

to the administratrix of the estate of B. C. Van Houten,

deceased, and as to his heirs.

XI.

The court erred in holding that the demand or right

to an account which complainant had against the estate

of B. C. Van Houten, on account of the acts of Van

Houten while his guardian, was barred by reason of the

failure of complainant to present such claim to the admin-

istratrix of the estate within the time and in the manner

that is required by the statutes of the State of Wash-

ington for the presentation of claims against the estate

of a decedent.

xn.

The court erred in holding that complainant's right

to an accounting and demand for moneys received by

his guardian on his account is barred by the statute of

limitations of the State of Washington, relative to mo-

tions against sureties on the bonds of executors, adminis-

trators and guardians.

XIII.

The court erred in holding that complainant's right

to an accounting was barred by the statute of limitations

of the State of Washington, either as against the admin-

istratrix of the estate of B. C. Van Houten, deceased,

or Van Houten 's heirs, or the surety on Van Houten 's

guardian.



XIV.

The court erred in holding that complainant was

not entitled to an accounting in a court of equity against

the defendants, and each of them, and to a degree against

the defendants, and each of them, for whatever sum

might be found to be due him on such accounting.

XV.

The court erred in holding that complainant was not

entitled to an accounting in a court of equity against the

surety on his guardian's bond, and to a degree against

such surety for whatever sum might be found to be

due him on such accounting.

XVI.

The court erred in holding that complainant was not

entitled to relief in equity, and in dismissing his bill.

HEADS OF DISCUSSION.

The errors assigned seem to group themselves nat-

urally, for purposes of discussion, into three separate

heads. The first is, that defendants are estopped, both

equitably and by adjudication, to say the transaction

which is the basis of this suit was other than the records

of a court of competent jurisdiction, the court ordering

the sale of the Newberry children's property, show it to

be. The second is, that plaintiff is not guilty of laches,

and stands before a court of equity with clean hands.

The third is, that the reasons assigned by the trial judge

for the dismissal of the suit are unsound. We shall

pursue that order of discussion.
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I.

ESTOPPEL—EQUITABLE AND BY JUDGMENT.

Before the death of his first wife, and thereafter, A.

A. Newberry was connected with a bank in the City of

Spokane, and was also engaged in real estate specula-

tion, buying and selling land, holding some under con-

tract and some under deed (Record, p. 122). A block

of ground in the city, referred to in the evidence as the

Carnegie library, occupied by him and his wife as their

home, was apparently the most valuable piece of prop-

erty owned by him; it was, at least, the most stable. It

stood in his wife's name, and it was agreed between

them that it should not be the subject of speculation.

(Record, p. 122.) It was encumbered by a mortgage of

$3200.00. About six months after the death of his wife,

Mr. Newbery, being in need of ready money, went to

the attorneys and managers of the Hypotheekbank, an

institution that held the first mortgage on the home

place, and requested an increased loan. They agreed to

make it if the title could be made right, and told Mr.

Newbery to go to his own lawyer to ascertain what

would be necessary to make it right. His lawyer advised

him to procure the appointment of a guardian for his

children, bring a partition proceeding, and procure a sale

to himself. (Record, pp. 120-121.) Accordingly Mr. New-

berry filed a petition in the Superior Court of Spokane

County, a court having jurisdiction in the premises,

praying the appointment of B. C. Van Houtetn as guard-

ian for the Newberry children. We may say, at this

point, that every one concerned in the transaction, the
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guardian, the sureties on his bond, the referee who

made the sale, the person who bid in the property and

then conveyed it to Mr. Newberry, were all long-time

friends of his and most of them associated with him in

business, and all must have known exactly the purpose

of the transaction in which they were participants and

the manner in which that purpose was to be accom-

plished. The petition for the appointment of a guardian

set up the marriage of Mr. Newberry and his wife, her

death intestate, leaving two children, and the acquire-

ment of community property in her lifetime. Three pieces

of property were described; the home place, alleged to

be of the value of $50,000 ; another tract of city property,

alleged to be of the value of $20,000 ; and some acreage,

alleged to be worth $15 per acre. It was also alleged

that there was other community reality, which was not

enumerated, and with respect to which no action was

proposed. The appointment of a guardian for the chil-

dren was alleged to be necessary for the purpose of

managing the children's property and either selling the

same or obtaining a partition thereof, so it could be

changed into income-producing property; also that the

petitioner was about to institute partition proceedings

against them. Upon this petition Van Houten was ap-

pointed the children's gruardian and required to give

bond in the sum of $40,000. (Eecord, pp. 164-172.) This

bond, the one in suit, was given, and Mr. Newberry imme-

diately brought a partition suit, affecting the property

described in the petition for the appointment of a guard-

ian, against the children and their guardian. The com-

plaint set up much the same matters alleged in such
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petition, and it was charged that a partition of interests

was necessary, and that the property must be sold be-

cause it could not be divided without detriment to all

concerned. (Record, pp. 177-186.) A referee to take

testimony was appointed, Mr. Newberry appeared and

testified, and requested the appointment of one B. E.

Barinds as referee to make the sale. (Record, pp. 187-

191.) Upon such testimony and report, the court found

that the interest of Mr. Newbery in the property de-

scribed was an undivided one-half interest and that of

the children an undivided one-half interest; that it was

necessary to partition it ; that the property was of such

character that it could not be divided without detriment

to the interests of all concerned, and the referee requested

by Mr. Newberry was appointed to make the sale. It

was provided that the terms of sale ''shall be all cash",

and that the proceeds of the sale of the children's share

should be paid over to their guardian. (Record, pp. 194-

198.) The referee duly advertised the sale, and there-

after made return that block one (the home place) was

sold by him for $40,000, subject to the $3200 mortgage

on it; that the other city property was sold for $20,000;

and the acreage for $6400; that one J. F. McEwen was

the purchaser of the three tracts, and had paid cash

therefor; and that the proceeds of the sale of the chil-

dren's share had been paid to their guardian, whose

receipt for the amount due them was filed with the ref-

eree's report. (Record, pp. 200-203.) The following is

a copy of such receipt:

"Spokane, Wash., May 29, 1891.

"Received of B. E. Barinds, referee, for and on be-
half of Laura Isabel Newberry and William Frazer
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Newberry, minors, $33,400.00, being one half of the cash

proceeds of the sale at public auction on the 29th day
of May, 1891, of the following described property in

accordance with the decree entered by the Superior

Court of the County of Spokane, State of Washington,
on the 28th day of April, 1891, all of which property
is situate in said County and State, to-wit:

"Block one in Brown's Addition to the City of Spo-
kane;

''Block one hundred (100) of Second Addition to

Railroad Addition to Spokane Falls;

"Section one (1), township twenty-six (26) north

range forty-two (42) East W. M.
B. C. Van Houten.

Guardian of estate of said minors, Laura Isa-

bel Newberry and William Frazer Newberry. '

'

Thereupon the court made an order confirming the

sale, in which the referee's report was set out at length,

and the referee was directed to execute a deed to the

purchaser. (Record, pp. 205-211.) When this was done,

the purchaser promptly conveyed the property to Mr.

Newberry, who at once mortgaged the home place for

$8500, which mortgage was afterwards foreclosed and

the property sold in satisfaction of it, afterwards becom-

ing the site for the city library. The other property

affected by the guardianship proceeding was also lost

by Mr. Newberry.

The record presents a clear cut case of a conspiracy

between A. A. Newberry and his friends and business

associates to defraud the Newberry children of their in-

heritance. It was none the less a conspiracy and none

the less fraudulent that the parties to it were seemingly

unaware that they were engaged in the perpetration of

a fraud. Apparently they considered the vesting of the
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mother's portion of the community property in her chil-

dren as a mere pleasantry of the law ; sufficiently serious

to necessitate certain tedious legal formalities to evade

its effects, but to be evaded at whatever cost. They

regarded the property as morally belonging to Newberry,

and they unhesitatingly gave their assistance to accom-

plish what he refers to in a jaunty, offhand fashion as

a ''clearing of the title." Unfortunately for those con-

cerned in the transaction, the law does not take so genial

a view of such a transaction. In Dormitzer vs. Loan So-

ciety, 23 Wash. 132, 220, the Supreme Court of the

state said of a precisely similar transaction:

''Here no bona fide sale in the open market to the

highest bidder was contemplated. If we should uphold

these transactions, the interest of infants in real prop-

erty in this state would be under a very precarious

tenure. It may be conceded that there was no inten-

tion—and we think that is a fact—on the part of the

attorneys, the probate judge, Tull, and the respondent,

to injure the appellants, and that they acted from the

best of motives; but the fact stands out, nevertheless,

that they perpetrated in law a fraud upon the children.

As was said by Black, C. J., in Nicholson's Appeal, 20

Pa. St. 50:

" 'It matters little to an orphan child whether his

interests are sacrificed and his prospects blighted by
well-meaning ignorance or by willful malice. Either is

within the definition of misconduct, a word which ap-

plies not to the motives but to the act.' * * *

" 'It makes no difference, in my opinion, that no
fraud was intended; nor is it material, as was shown,
that the infant received fair value of her interest in

the property from the father. The facts still remain
that the proceeding was not resorted to for the purpose
of selling in good faith to a real purchaser the infant's
property, but the alleged purchaser was brought for-
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ward to assist and co-operate with the special guardian

in carrying out the plans arranged beforehand by which

the title, unincumbered by the infant's interest, could

be transferred to the father. It is true, the father

deposited with the city chamberlain the money value of

the infant's interest, and while, therefore, no attempt

to overreach or wrong the infant was done or intended,

it would never do to hold that such a proceeding was
merely irregular or voidable, but it should be held to

be absolutely void'."

In the case at bar there is no pretense that the Su-

perior Court was aware of the real nature of the trans-

action; indeed, the fair record that the parties made

shows it must have been deceived. Newberry's petition

showed with the utmost apparent frankness as cause

for the appointment of a guardian, property of the value

of upwards of $80,000 which it was desirable should be

partitioned and sold. In appointing the guardian, the

court fixed his bond at $40,000, upon the statements of

the petition as to value and purpose to sell. In due course

the partition proceeding followed. Every step required

by law was followed with the utmost scrupulousness, a

sale was ordered, the terms to be cash, and the chil-

dren's portion to be paid to their guardian. The referee

reported a sale so made, and the payment of the chil-

dren's share to their guardian, producing his receipt for

cash paid him to support the report. The court adopted

the report, embodjang it in full in its order of confirma-

tion, and the children were thereby deprived of their

inheritance.

Van Houten, a party to the partition proceeding,

would assuredly not be heard to question the judgment

entered therein, the decree confirming the sale. It was
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upon his representation, his receipt acknowledging the

payment of money to him, that it was entered. And upon

well understood principles his privies are as well con-

cluded as he would have been.

A pertinent case is Stovall v. Banks, 10 Wall. 583.

That was an action upon an administration bond, against

the administrator and his sureties. The plaintiif offered

in evidence the record of a suit in chancery in which the

persons for whose use the action at bar was brought

were complainants and the administrator and others (but

not the sureties) were defendants, in, which a certain sum

was found, to be in the administrator's hands, assets of

the estate. On several grounds it was held by the lower

court to be inadmissible, among others that it did not

conclude the sureties. Holding its exclusion to be error,

the court said:

'*It has been argued on behalf of the defendants in

error that the decree of the Superior Court, if admitted,

would have been only prima facie evidence against the

sureties in the bond. Were that conceded it would not

justify the exclusion of the evidence. But the conces-

sion cannot be made. The decree settled that the

administrator of the intestate, Alfred Eubanks, held

in his hands sums of money belonging to the equitable

plaintiffs in this suit, as distributees of the intestate's

estate, which he had been ordered to pay over by a
court of competent jurisdiction, and the record estab-

lishes his failure to obey the order. Thereby a breach
of his administration bond was conclusively shown.
Certainly the administrator was concluded. And the
sureties in the bond are bound to the full extent to

which their principal is bound. A principal in a bond
may be liable beyond the stipulations of the instru-

ment, independently of them, but so far as his liability

is in consequence of the bond, and by force of its terms,
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his surety is bound with him. There may be special

defenses for a surety arising out of circumstances not

existing in this case, but in their absence, whatever con-

chides his principal as an obligor concludes him. He
cannot attack collaterally a decree made against an
administrator for whose fidelity to his trust he has

bound himself."

This decision controls the case at bar. The object

of the partition suit was to secure a sale of the property

affected thereby. It was not finally concluded until the

sale was confirmed and a conveyance to the purchaser

made. The sale was ordered to be made for cash, and

the officer making the sale reported that it was for cash.

The report was embodied in the decree of confirmation,

was in all respects confirmed, and the court, finding the

order of sale to have been in every particular complied

with, ordered the execution of a conveyance and the pay-

ment of the children's share of the proceeds to their

guardian. It is apparent that there was directly involved

the question whether the sale had been made for cash,

and a direct adjudication that it had been so made. No

one would be so bold as to contend that Van Houten

could collaterally attack that adjudication upon the

ground that by his own misrepresentations and those of

his co-conspirators the court had been induced to find

untruly, and under Stovall vs. Banks his privies, his heirs

and personal representatives and the surety on his bond,

are in no better case.

The facts in State v. Weaver (Mo.) 4 S. W. 697, are

strikingly like those of the present case. That was a

suit against the executrix of a deceased guardian and the

sureties on his bond. The plaintiff introduced a record
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showing the appointment of the guardian, the giving of

a bond, an order for the sale of the ward's reality, a

report by the guardian of a sale for $2160 cash and the

receipt by him of the money, and an order confirming the

sale and directing the execution of a conveyance. The

sureties introduced evidence tending to show that the

purchaser did not in fact pay cash for the property;

that what was actually done was to trade the land for

other land, and therefore no cash had in fact ever come

into their principal's hands; and insisted that the ward's

remedy was an action on the bond to recover damages

for the failure of his guardian to make a bona fide

instead of a bogus sale. The court said

:

"Can the appellants be now heard to question that

record? We think not. By signing the bond of the

guardian in this ex parte proceeding to procure the sale

of the ward's land, the appellants voluntarily assumed
such a connection with that proceeding that they can

no more be permitted to dispute the facts contained in

the report of the guardian which were passed upon,

by and on which was based the judgment of the court

in that proceeding which divested the title of the rela-

tor to his lands, than would be the guardian who made
that report. We hold the guardian and his sureties

bound by the record they made in that proceeding, and
that they must account to the relator for the sum of

$2,160, proceeds of the sale of his land received by the

guardian, as per his report, on the thirtieth day of
July, 1874."

In Judge of Probate v. Sulloway (N. H.), 44 At. 720,

it appears that an executor was, at the time of his ap-

pointment, indebted to the estate. He thereafter filed

an account, in which he charged himself with the amount

of such indebtedness, and in settling the account the

probate court charged him with such amount as assets in
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his hands. The executor was at all times insolvent. It

was held that the sureties on his bond were bounden for

the amount of his indebtedness, notwithstanding his in-

solvency, by his account and its settlement.

In Wycough v. State (Ark.), 6 S. W. 598, the admin-

istrator of a deceased public officer was called upon to

account on behalf of his intestate, under a statute author-

izing such procedure. It was held that the findings as

to the state of the accounts in such proceeding was bind-

ing upon the sureties on the deceased officer's bond,

although they were not parties to the proceeding.

On the ground of estoppel, even extra-judicial state-

ments and settlements by their principals have been held

to conclude sureties.

Chicago v. Gage, 95 111. 593, 698.

Territory v. Cook (Ariz.), 17 Pac. 10.

Boone County v. Jones (la.), 2 N. W. 987; 7 N.

W. 155.

State V. Gram'mar, 29 Ind. 530.

Baker v. Preston, Gilmer (Va.), 235.

Dissimilar as to facts, but entirely similar in princi-

ple, is Cavender v. Cavender, 114 U. S. 464. Cavender

was made executor in a will, and also created trustee of

a fund which was bequeathed to him in trust. At one

stage of the probate proceeding, the court found there

was in his hands as executor a sum of money due him

as trustee, and entered an order directing him as execu-

tor to pay the money to himself as trustee. He there-

upon gave bond as trustee, and filed a receipt signed

by himself as trustee, acknowledging the receipt of the

money from himself as executor. In a suit brought by

the cestui que trust, alleging maladministration of the
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trust estate, he offered to prove that no money had ever

come into his hands as trustee. Holding such evidence

inadmissible, the court said:

''But the proof that the trust fund came to the

hands of the trustee does not stop with the order and

decree of the Probate Court finding the money in his

hands as executor, and directing its payment to him-

self as trustee, for it appears that he made and filed

in the Probate Court his receipt and procured his dis-

charge as executor. The record of the Probate Court,

put in evidence, shows these facts. "We have, therefore,

the admission of record of the appellant, upon which

the Court of Probate acted, at his instance, and upon
the strength of which it made an order relieving him
from liability as executor, and it is binding on him,

and he cannot be heard in any controversy with the

appellee to deny his admission that the fund came to

his hands."

While we thing there is present every element of

estoppel by judgment, it is not at all essential to the

closing of defendants' mouths that these should be

found to exist. Their principal. Van Houten, took the

position in the partition proceeding that the sale had

been made for cash and that he had received his wards'

portion of the cash. By his representations in aid of

the referee's report, the court was induced to confirm

the sale, and thereby his wards' property was lost to

them. He would not now be heard to say the contrary

of what he then asserted, and what he might not do

his privies may not.

*'It may be laid down as a general proposition that,

where a party assumes a certain position in a legal pro-

ceeding, and succeeds in maintaining that position, he
may not thereafter, simply because his interests have
changed, assume a contrary position, especially if it be
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to the prejudice of the party who has acquiesced in the

position formerly taken by him."
Davis V. Wakelee, 156 U. S. 680, 689.

But in equitable estoppel is found a broader, more

universal principle, which forbids the defendants prov-

ing the conspiracy to defraud in which their principal

was a participant to defeat recovery against them. By

his oath of office, and by the bond which he and his

sureties executed, he and they undertook that he would

faithfully discharge the office and trust of guardian

according to law. By virtue of his oath and his bond,

he was entrusted by the court charged with the protec-

tion of infants with the duty of representing and pro-

tecting their interests in litigation affecting their prop-

erty. Instead of discharging that duty, he used his posi-

tion to betray them. He actively assisted in imposing

upon the court, and by court orders accomplished a de-

spoiling of his wards that would not have been possible

without his participation. Surely in a court of equity he

would have been, and his privies are, estopped to take

advantage of his own wrong in order to escape liability.

In Williamson v. Woodman, 73 Me. 163, it was held:

first, that the obligors in a bond given by a guardian

upon receiving license to sell real estate are estopped by

the recitals in the bond which admit appointment of the

guardian and authority to sell, to show the contrary;

and, second, that where a ward affirms a sale of his real

estate by his guardian, neither the guardian nor his

surety can set up the invalidity of the sale or of the

deed.

In Dodge v. St. John, 96 N. Y. 260, it was held that

a surety on a guardian's bond could not show in an
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action thereon that an order for the sale of the ward^s

realty was beyond the jurisdiction of the court to make,

and therefore that the sale was a nullity, since the surety

could not "be permitted to escape liability by assailing

the proceedings under which his principal received the

money. '

'

In Pfeiffer v. Sullivan, 17 Fla. 144, a guardian

bought realty at an executor's sale, to the proceeds of

which his ward was entitled. He gave the executor a

receipt acknowledging the payment by the executor to

him as guardian of a distributive portion due to his ward.

It was expressly stated that there was no fraud in the

transaction, and that there was no actual transfer of

money from the executor to the guardian. Nevertheless,

it was held in a suit upon the guardian's bond that the

sureties could not show that no money had in fact been

received by the guardian.

In Cranford v. Brewster, 57 Ga. 226, it was held that

where an administrator, who was also the guardian of

his intestate's children, charged himself, as guardian,

with having received from himiself as administrator a

certain sum in cash, he could not thereafter prove in

defense to an action on his bond as guardian that he

did not, in fact, receive cash, but what he received was

in notes of divers persons who were solvent at the time

but had subsequently become insolvent, and that with

some of the notes he had purchased slaves to save the

debts, and that the negroes had become valueless on

account of emancipation.

So it was held in Byrd v. State, 44 Md. 492, that a

guardian who had charged himself with funds as received
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from his predecessor, was estopped to deny the receipt

of such funds. And a guardian who has receipted as

such for funds received, cannot claim that he has a

right to them in some other capacity nor that they be-

longed to others.

In re Camp, 10 N. Y. Supp. 141.

Matter of Camp, 91 Hun. 204.

State V. Parrisk, 1 Ind. App. 441.

Humble v. Melvane, 89 N. C. 410.

Carr v. Askew, 94 N. C. 194.

The principle of estoppel, which is naturally applied

with the greatest strictness to dealings between a guard-

ian and a ward, or to the acts and deeds of a guardian

in connection with the management of his ward's estate,

operates in other relations of life to forbid one to show

the contrary of that which he, or those for whose acts

he is responsible, has theretofore made to appear, to the

prejudice of others. Thus, in Ryan v. V. 8. 19 Wall 514,

a manufacturer gave a bond to the United States, condi-

tioned that he would transport 110 boxes of plug tobacco

to a certain bonded warehouse. He showed the govern-

ment inspector 110 boxes which were closed and nailed

up, and rei:)resented to him that they contained plug

tobacco of a certain quality. Relying upon the bond and

the representation, the boxes were permitted to be

shipped. When the boxes were opened at the warehouse

they were found to contain worthless substances. The

principal fled the country and the sureties were held liable

on the bond, the court holding that the condition of the

bond was to transport the plug tobacco; that it was the

duty of the sureties to protect themselves by seeing that

the tobacco for which they were responsible was so trans-
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ported, and that if they trusted to the principal to attend

to the transportation, they must bear the loss sustained

by their misplaced confidence, and that the negligence

of the inspector in accepting the representation of their

principal that the boxes contained plug tobacco could

not be relied upon to relieve them from liability.

In JJ. 8. V. Girault, 11 How. 21, an action was brought

upon the bond of a receiver of public money, the declara-

tion showing that Girault, the principal, between certain

dates, had received a large sum of public money for

which he had failed and refused to account. The sure-

ties interposed several pleas, among others that the sums

of money claimed to have been received by the principal

were not, in fact, received by him; that he had caused

to be entered for his own use several parcels of land,

and had issued receipts on account of such lands as

though he had received money thereon, but that such re-

ceipts were false and that nc money, in fact, had come

into his hands. The Supreme Court held these pleas

bad, saying:

*'The condition of the bond is, that Girault shall

faithfully execute and disclarge the duties of his office

as a receiver of the public moneys. The defendants
have bound themselves for the fulfillment of these du-

ties; and are, of course, responsible for the very fraud
committed upon the government by that officer, which
is sought to be set up here iia bar of the action on the

bond.

"As Girault would not be allowed to set up his own
fraud for the purpose of disproving the evidence of
his indebtedness, we do not see but that, upon the same
principle, they should be estopped from setting it up
as committed by one for whose fidelity they have become
responsible."
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Involving the same principle are Montgomery Co. v.

Cochran, 121 Fed. 17, and Daniels v. Tearney, 102 U. S.

415.

It is hornbook law, of course, that ordinarily re-

ceipts may be explained or contradicted. It is not so,

however, when on the faith of a receipt or other similar

instrument, the position of another has been altered to

his prejudice. Here the receipt which Van Houten gave,

acknowledging the payment to him as guardian of the

Newberry children's portion of the proceeds of the sale,

was an integral part of the scheme by which the chil-

dren's title was divested. It having thus been used to

their prejudice, neither Van Houten nor his privies

may contradict it.

Montgomery County v. Cochran, 121 Fed. 17.

Gundry v. Vivian, 17 Wis., 449.

Ensel V. Levy (Ohio), 19 N. W., 597.

Berwind v. Schultz, 25 Fed. 912.

Stewart v. Metcalf, 68 111. 109.

Heidenbluth v. Fronehold (111.), 38 N. E., 930.

Moore's Admr. v. Vail, 13 N. J. Eq. 295.

\ Miller v. Sullivan, 26 Ohio St. 639.

Ehert v. Johns (Pa.), 55 At. 1064.

Atkins V. Paine (Pa.), 42 At. 376.

We do not understand how any reasonable conten-

tion can be made that defendants may be heard to show

the actual nature of the transaction to be other than their

principal made it appear to be. In the action to which

he was a party there was a direct adjudication, a neces-

sary adjudication, that the sale was for cash, and that

the Newberry children's guardian had received their

share of the proceeds. The court had ordered that the

sale should be for cash. No confirmation, the final step
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in the divestiture of the children's title, could be obtained

unless it was made to appear that the property was

actually sold for cash, so the referee reported that the

sale had been made for cash, and that the children's

guardian had received their portion, producing his re-

ceipt as evidence of the fact. Upon such report the sale

was confirmed, and if this be not an adjudication of the

nature of the transaction, it is difficult to conceive what

would be such adjudication. Little, if any, less conclu-

sive upon defendants is the principle of equitable estop-

pel. It does not matter that Newberry, Van Houten, and

their coadjutors intended no actual wrong, but proceeded

upon the theory that it was perfectly justifiable for them

to take the title to the children's property from them

and give it to their father. A broad equitable principle

is that where one of two innocent persons must suffer

because of the acts of a third, the one whose negligence

has rendered the loss possible must bear it. So there

need be no deliberate intent to wrong. There may be

entire good faith and yet a negligent person's mouth

be closed to speak the truth. Leather Mfrs. Bank v. Mor-

gan, 117 U. S. 96. The act of defendants' principal ren-

dered it possible for the Newberry children to lose their

property. Clearly he would be estopped to say that did

not occur which he represented to have occurred, and by

such representation caused loss to his wards. Under

accepted principles his privies cannot do what he would

not have been permitted to do.

We have not lost sight of the fact that defendants

claim the children's estate would have been lost to them

in any event because of their father's subsequent insol-
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vency. The trial judge, too, having stated his reasons

for dismissing the bill, and apparently not being per-

fectly satisfied with tbem, said he reached the conclusion

with the less hesitation because: *' Notwithstanding the

indefensible methods resorted to for the purpose of di-

vesting infants of their title to the property in question,

I doubt if they would have received any considerable sum

had their mother's estate been administered in the regu-

lar course." But when, pray, did it become the law

that one who is legally and morally responsible for the

despoiling of another may not be compelled to make

restitution on the theory that had the injured one not

been robbed he would probably have lost his property

by legal means? Whence arose the power of the courts

to speculate on what might have happened had that not

been done which was done, and grant or withhold relief

according to the result of their speculations? Is not

the principle announced by Judge Gray sound: ''It is

no answer to say that the appellee, suing a railroad,

would have had a verdict anyhow; the appellant had the

right to be mulcted under the forms of law." 64 111.

App., 5901 And if speculation be indulged in, there is

no cause for it to reach the conclusion that if these little

children's property had not been taken from them ille-

gally they would have lost it legally. True, A. A. New-

berry, hostile now as he ever has been to his son's inter-

ests, painted on the witness stand a gloomy picture

of his financial condition at the time of his wife's death.

But he dealt only in glittering generalities; he testified

to no fact, he gave no figure, tending to show the com-

munity interests to have then been involved. In his peti-
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tion for the appointment of a guardian, lie stated spe-

cifically that the community owned other realty than

the three tracts described. The encumbrance of them

was not heavy. He was evidently a man of large affairs,

prominently connected with a national bank as well as

dealing largely in real estate. And his movements after

the death of his wife did not indicate that he was in finan-

cial difficulties. Mrs. Newberry died in August, 1890.

The transaction complained of occurred in the early part

of 1891. He remarried the same year. Thereafter he

appears to have traveled a great deal. His little daugh-

ter died in Washington, D. C, in November, 1891. After

that the family spent several years in Europe. Now
matrimony may be the precursor of insolvency, but insol-

vency is seldom the forerunner of matrimony, at least

where the groom is a widower of presumably mature

years, with two children. And while in the days of

debtors ' prisons in England Continental travel was much

affected by insolvent Britons, we have never known an

American to seek surcease from insolvency in European

travel, however hard put he might be to escape insol-

vency after his return from such travel. It seems some-

what more than probable that had the interests of the

Newberry children been confided to the care of a faithful

guardian, one who could have given his attention to safe-

guarding them without the distractions of matrimony

and European travel, something substantial might have

been saved for his wards. It appears the more probable

that this might have resulted when it is recalled that one

of the pieces of property affected, the home place, con-

sisted of an entire block of ground, situated sufficiently
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near the business part of the city of Spokane to be after-

wards made the Carnegie library site, and had an encum-

brance of but $3200. That the property was of very

considerable value cannot be doubted. Mr. Newberry

fixed the value of the three tracts in his petition for the

appointment of a guardian at upwards of $80,000. The

sale was reported to have been made for $66,800, subject

to the $3200 mortgage. Mr. Newberry 's lawyer certainly

knew that if the transaction should ever be attacked there

was grave danger that some of the parties to it would be

exposed to serious fiinancial loss; the more serious the

greater the represented value of the property and the

amount of the guardian's bond. There was every incen-

tive to keep both down to the lowest amount consistent

with imposition upon the court, and it is quite certain

that had it been possible to keep the property valuation

lower without the danger of arousing inconvenient

inquiry from, the court it would have been done. Inas-

much as Mr. Newberry, after he had ''cleared" the title,

immediately increased the amount of the loan on the Car-

negie library site from $3200 to $8500, and the then

manager of the company making the loan testified that

the company never loaned more than 40 per cent of the

value they put on the property, it is evident that in the

mind of Mr. Newberry at that time there was no exag-

geration. Nor did Mr. Newberry testify that the prop-

erty valuations were exaggerated.

We submit, therefore, that what Mr. Newberry did

with the property after matrimony, travel, and the fail-

ure of the bank with which he was connected, is no fair

basis for speculation as to what a careful guardian, with
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an eye single to his ward's interests, might have done

with it had he taken their interest upon the death of

their mother, with only the original encumbrance of

$3200 upon it, and kept it free thereafter from Mr. New-

berry's entangling alliances, speculative and otherwise.

II.

LACHES.

Whether the plaintiff in any particular case is guilty

of laches depends upon his conduct in the light of the

circumstances surrounding him from the time of the

transaction complained of to the bringing of the suit.

We must, therefore, trace plaintiff's course during that

period. And in so doing we find ourselves in the pres-

ence of the tragedy of so many childhoods ; a little child

deprived by death of his mother, and later, by a step-

mother and her children, of father also.

When the first Mrs. Newberry died, her children

were mere infants; Laura Isabel being seven years of

age and plaintiff five. Within six months after their

mother's death their father had taken their inheritance

from them under the forms of law. The death of Laura

Isabel and the remarriage of Mr. Newberry followed

soon after. When the new family returned to Spokane

after several years of European travel, plaintiff was left

in a school in the east, where he remained, with perhaps

an occasional visit to his father, until he was fifteen,

when he entered the navy as an apprentice. The defects

in character jDossible to a rearing with little or no home

life had by that time manifested themselves in plaintiff;

at least they had in the eyes of his stepmother and
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father, though possibly they might not have so appeared

to a mother. They regarded him as careless, idle, worth-

less, and welcomed the thought of his entering the navy.

He remained in the navy until 1906, when he became of

age. During this period his father lived for a little while

in Spokane; then for the remainder of the time in New

York. During the whole of his period of service, plaintiff

was in vessels on the Atlantic station, and after the

family came to New York he visited them from time to

time when on furlough. It seems probable that all the

time a sundering of the family relation was proceeding,

though plaintiff did not soon become aware of it. Read-

ing between the lines of the testimony of both Mr. and

Mrs. Newbery, it will be seen that they were not proud

of him or of the service. At one time the children of

the second Newberry marriage, plaintiff's half brother

and half sister, were visiting at the summer home of Mrs.

Newberry's sister at Newport, and plaintiff wrote Mrs.

Newberry that he was to have a furlough and wished to

go there to see them. Mrs. Newberry replied that he

might go if he did not have to go in uniform, but that

her sister did not want him there in uniform. Toward

the last of his service he apparently was not at home

so much as before. His father and he had talked of a

plan for returning to Spokane; his father to obtain a

fruit farm which he was to run. Just before plaintiff's

period of enlistment expired, his father did leave New

York, and on the eve of doing so wrote him that the

Spokane arrangement was off and that he was not to

count on anything of that sort. His father testified he

did so because he wanted him to stay in the navy. There

was no further communication between them. After
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plaintiff left the naval service, lie traveled over the

United States, getting a job in some city and working

for a short time, then moving on to the next. He was,

he testified very frankly, "hoboing" it. After a year

or two of this life he came to Spokane with sixty cents

in his pocket and found his father living there. He was

received with great coolness, and his father gave him a

few (a very few) dollars on condition that he would at

once leave town. He did so and went to Salt Lake, where

he settled down, took up the trade of a structural iron

worker, married, has a child, and is apparently doing all

in the way of steadiness and industry that he might have

done years before had there been some one with love for

him to guide his steps.

We cannot forbear saying that Mr. Newberry has

closed his connection with the transaction by which he

secured for himself and then lost his son's inheritance

as he began it. During all the years his son was growing

to manhood, and for more than three years after he had

attained majority, his father dropped no hint to him

that he had ever had any property interests in Spokane

or anywhere else. So far as his father was concerned,

plaintiff was left to believe himself penniless, with any-

thing his father gave him (apparently nothing after he

was fifteen) bestowed as act of grace. But on October

30, 1909, three years and two months after his son had

reached majority, Mr. Newberry wrote him the follow-

ing letter:

''Spokane, Oct. 30, 09.

"Dear Frazer:

"I wish you would sign the enclosed quit-claim deed
& acknowledge it before a Notary Public & return to
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me. I am trying to clear up the title on some property

I conveyed years ago & there is a technical question

involved which some lawyers here think can be best

straightened by a Quit claim from you. I would be

glad if you would do this as soon as you can conveni-

ently.

**It looks now as though I could get away for a trip

this winter and my plan is to go via Salt Lake City &
Denver to Arizona in the hope that a warmer climate

will help me, I intend leaving here next month if T can

arrange matters & and it looks now as though I could.

Your affec.

Father."

The realty referred to was property other than that

affected by the guardianship proceeding, and it may be

remarked en passant that notwithstanding the assured

manner in which Mr. Newberry asked plaintiff to execute

a deed without consideration, and the debonair way in

which he spoke of the "technical question" involved,

lawyers considered plaintiff's interest in it sufficient to

warrant paying $2500 for a quit claim deed from him.

This letter set plaintiff thinking, recalled a conversation

he had with his stepmother when he was 18 or 19 years

of age (of which more hereafter), and induced him to

ask the advice of attorneys in Salt Lake. They wrote

lawyers in Spokane, asking them to investigate; these,

with considerable difficulty, unearthed the guardianship

proceeding from the dust of years in which the partici-

pants in it had fondly hoped it buried, and the present

suit followed with the utmost promptness.

It only remains to add that A. A. Newberry made a

trip to Salt Lake after the suit was brought to induce

his son to drop it, and on the witness stand exhibited

such a degree of rancor toward his son as the injurer
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usually manifests toward the injured; as mucli, indeed,

as though the guardianship had been for the malicious

purpose of despoiling him, instead of being for the

kindly purpose of ''clearing title," as Mr. Newberry

softly describes it.

While it is not claimed that plaintiff ever knew any-

thing of the guardianship and the things that were done

thereunder until just before this suit was commenced,

two circumstances are relied upon to show that he had

notice of his rights sufficient to put him on inquiry.

Defendants put in evidence an affidavit, made by an

officer in New Hampshire, showing that on February 8,

1898, he served plaintiff with the summons and complaint

in the action brought by the mortgage company to fore-

close the mortgage made by Mr. Newberry as a result of

the guardianship, by delivering copies of such papers

to him. . As plaintiff was bom in September, 1885, he

was then twelve years and six months of age. Mrs. New-

berry testified that being at the school shortly after-

wards she was shown these papers, and explained them

to plaintiff. On cross-examination it appeared she did

not recall what the papers were or what she said; she

only remembered the papers were served, that they had

something to do with his mother's estate, and that she

told him so. Plaintiff testified he recalled nothing of the

incident, and without his testimony one would know that

he would not. It is ridiculous to suppose such a little

child would retain any impression of such an occurrence,

and the trial judge interrupted discussion of the incident

during the oral argument before him by saying he would

pay no attention to that evidence.
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The second circumstance relied upon to establish

laches was a conversation between plaintiff and his step-

mother when he was 18 or 19 years of age. While on a

furlough, he was visiting at the Newbery home, and was

driving with Mrs. Newberry when she referred to his

mother's estate. There is little discrepancy between her

testimony and his as to what occurred. She testified

that she was talking to him very earnestly about saving

his money. To quote: "I was trying to make him save

his money, and I was talking to him very earnestly, and

I was trying to make him understand that he ought to

save his money instead of wasting it, which he was doing

at that time." Asked, "Then that was the principal

thing you had in mind?" she answered, "That is all I

had in mind." In the course of this talk, however,

which plaintiff described as a "step-motherly lecture,"

she told him that his mother had left him an interest in

some property in Spokane that had been mortgaged, but

that he might obtain it after he became twenty-one years

of age if he brought suit within one year thereafter.

She said nothing of guardianship or partition proceed-

ings, she testified, because she knew nothing of them,

and only spoke generally of an interest his mother had

left him which had been taken away from him, but which

he might be able to obtain if he brought suit after he

was twenty-one years of age.

Plaintiff's testimony as to the occasion of the con-

versation and what was said is the same as that of Mrs.

Newbery, except that he testified that she said his mother

had left the property to him, but his father had mort-

gaged it, that he could probably get it back, but that if
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he did he would get his father into some kind of serious

trouble, the nature of which she did not explain. Be-

cause of this statement, he put the matter out of his

mind, not wishing to do anything that would cause his

father trouble. He returned to his ship in a few days,

the matter was never mentioned to him again, and had

passed entirely out of his mind until it was recalled to

him in 1909 by his father's request that he sign a quit-

claim deed to some property in Spokane. In response

to that letter, he wrote his father a letter, which was not

produced, but the nature of which is shown by his father's

answer, which was as follows:

''Spokane, Nov. 6, '09.

"Dear Fraser:

"Your letter of the 3rd at hand & I note fully what
you say Mother told you. Well she had the facts badly

mixed, and furthermore it had no bearing on this mat-

ter of the Quit Claim Deed I sent you—that is for the

purpose of clearing a title given by me many years ago
to some land out in the Country. It was my property

when I conveyed it and I had a perfect right to convey

it, but it is up to me to make the title good and I am
asking you to help me do it. Your refusal to do so

may result in some trouble and expense to me—that's

about all there is to be said on that particular matter.

Now as to your mother having left property to you
and your sister. Your Mother left no will. Under the

laws of this state when your sister died also without a

will any interest she might have reverted to me. Since

I returned here I have employed the best lawyer I could

get to look into the case of the property on which the

Carnegie Library stands with a view of trying to

recover it or rather to see if any interest could be
claimed in it for you for I knew I had no possible inter-

est in it personally & we were unable to make out a
case that in the Lawyer 's opinion would warrant a suit

being brought—the reference as to my being obliged
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to leave the country for fear of prison is absolute rub-

bish & I cannot understand how Mother ever got such

an idea in her head. The lawyer I employed was Mr.

W. J. Thayer who had been F. Lewis Clarks personal

attorney for years and is considered one of the shrewd-

est Eeal Estate Lawyers here. I did everything I could

do. It is very unfortunate that mother told you what
she did for it has given you an entirely wrong impres-

sion of the whole matter and especially of me. When
I see you I think we can have maybe a clearer & better

understanding.

Your affec.

Father."

Mrs. Newberry, a witness as hostile to plaintiff as

his own father, testified that she did not say anything to

him about getting his father into trouble if he recov-

ered the property. But while on the surface it seemed

strange that she should have said anything of the sort,

the letter above quoted shows conclusively that she did,

or at least that plaintiff thought she did. The letter in

which he evidently told his father what Mrs. Newberry

had said would occur if the matter was stirred up, was

written immediately upon the receipt of Mr. Newberry's

letter asking him to sign the deed, before he had con-

sulted lawyers, and before he could possibly have known

anything of the guardianship proceedings, of the suit

which followed upon their discovery, or of the questions

which would arise therein. It cannot be claimed, then,

that his testimony as to what his step-mother said rela-

tive to getting his father into trouble was cooked up for

the purpose of avoiding the imputation of laches. Indeed,

the letter itself acknowledged that something had been

said to him at one time about his having some property

left him by his mother and his father having dealt with
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it in an unautliorized manner; certainly a very foolish

acknowledgment if the writer was astutely fixing up a

story to avoid the defense of laches.

We do not claim, of course, that if plaintiff was of

sufficiently mature mind to receive and retain information

respecting his property rights, and that if he obtained

sufficiently definite information of property interests

which he might recover by prompt action to require him

to move without delay, that then deliberate and unjusti-

fiable delay in taking such action could be excused by a

fear, well-grounded or otherwise, that he would involve

his father in difficulties if he moved in the matter. What

we do claim is that this circumstance must be taken into

consideration with all the other circumstances in the

case; plaintiff's age; his natural reliance upon older

people; the fact that what his step-mother had said

about causing his father trouble must have seemed to

him probable because of his father's failure to ever men-

tion the matter to him; the natural disinclination that

any boy would have to act in any manner which he be-

lieved might cause his father trouble. All of these cir-

cumstances are to be considered together, and from them

it is to be determined whether any real impression was

conveyed to plaintiff's mind, or whether what he heard

passed in one ear and out of the other.

Quite a similar case in all vital points is DePue f.

Miller (W. Va.), 23 L. R. A. (N. S.) 775, 64 S. E. 740.

In that case it appeared that a husband and wife

had dealt with each other with respect to real property

owned by them by conveying directly to each other, in-

stead of through the medium of a trustee. Afterwards,
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the husband alone conveyed a tract of realty. Sixteen

years afterwards, and shortly after the death of their

ancestor, his children brought suit to clear title to the

land, claiming the conveyance to be insufficient to vest

title in the defendants. The defense of laches was raised

by demurrer to the bill. The court said:

''Having concluded, upon the authorities and prin-

ciples above stated, that the defense of laches was

raised by the demurrer, it becomes necessary to deter-

mine whether it appears upon the face of the bill. The

demand is purely an equitable one. In other words,

it is cognizable only in a court of equity as we have

stated. The statute of limitations therefore does not

apply, and in such cases courts of equity do not recog-

nize, and are not controlled by, the period of limitation

fixed by the statute. Newberger v. Wells, 51 W. Va.

624, 42 S. E. 625. AVhether relief in equity is precluded

by the delay is determined by the court, in such cases,

according to equitable rules and principles. Cramer v.

McSwords, 24 W. Va. 594. The bill presents no ele-

ment of contract between the plaintiffs and the defend-

ants, respecting the equitable title. The derived that

by inheritance from their mother, who was no party to

the deed executed to the Bridewells. The defendants

contracted with the father alone. An allegation in the

bill indicates the existence of an impression or belief,

on the part of the plaintiffs, that they had no right

of action or remedy at law or in equity until after

the death of their father, and, under the principles

declared in McNeeley v. South Penn Oil Co., 52 W. Va.

616, 63 L. R. A. 562, 44 S. E. 508, they were not bound
to sue until after the death of the father, if he had an
estate by the curtesy in the land. * * *

"There may be authority to the contrary; but, gTant-

ing, for the sake of argument, that the reversioners

could have sued in equity to cancel the deed to the Brid-

wells, as a cloud on their title, their impression that

they could not do so was no misapprehension or ignor-
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ance respecting any matter of fact, and, though ignor-

ance of law does not excuse anybody's conduct, it bears

on the question of intention of the parties, so far as

that may be material. They brought their suit

promptly after the death of the father. He died in

January, 1907, and this suit was brought in February,

1907. The relationship of parents and children existed.

The plaintiffs were once infants, we know. When they

became adults, the bill does not disclose. They may
have been under the disability of infancy during the

greater portion, or practically all, of the period of

delay. We perceive also that the relation subsisting

between them and their father and the defendants may,
and most likely did, influence their conduct. No suit

could have been instituted by them without involving

him. Successful prosecution thereof might have pre-

cipitated an action against him for breach of his cov-

enant of warranty. They might have been decidedly

averse to involving him in trouble and annoyance, and
so delayed action until after his death, without any
intention to relinquish their right. It is apparent that

all the material facts are not disclosed by the bill. It

is equally obvious, considering the allegations of that

paper, that no element of estoppel or loss of material

evidence exists. The defendants do not appear to have
improved the land or expended money on it on the

faith of the silence of the plaintiffs ; nor does it appear

that any change has taken place which made it inequit-

able upon their part to refrain from assertion of their

rights. The right involved is disclosed by documentary
evidence. Nothing is dependent upon oral testimony.

The vital question is purely legal. * * *

"The whole doctrine of laches, as it is understood

and applied in this country, was developed by the Eng-
lish decisions. The opinion just quoted from reviews

and analyzes the former decisions rendered by Lords
Camden and Thurlow, and clearly points out all the

elements of it. It shows that, when nothing appears

but lapse of time and circumstances not working preju-

dice or injury to the defendant in case relief should be
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granted, the only inquiry is whether, in view of all the

facts, the plaintiffs have abandoned or relinquished

their right. Substantially this doctrine was stated in

Hale V. Hale, 62 W. Va., 609, 14 L. R. A. (N. S.), 22km
59 S. E. 1058. It is also asserted and applied in South-

ern R. Co. V. Gregg, 101 Va. 308, 43 S. E. 570, holding

as follows:

" 'Laches is only permitted to defeat an acknowl-

edged right on the ground that it affords evidence of

the abandonment of the right. The doctrine therefore

can have no application to a case where a demand has

been continuously asserted and as continuously

acknowledged.' In Bell v. Wood, 94 Va. 677, 27 S. E.

504, the court said: 'Generally, if the sum sought to

be recovered is certain, the transaction has not become
obscure, and there has been no such loss of evidence

as will be likely to produce injustice, a court of equity

will not refuse relief merely because there has been

delay in asserting the claim.' For the proposition that

ignorance of law, superinducing delay in the assertion

of a right may operate to preclude a finding of laches,

or to excuse it, if mere lapse of time be considered

laches, Cranmer v. McSwords is authority. It says:

'While ignorance of law will not prevent the operation

of the statute of limitations, the rule is different in

equity, a court of conscience. In such court moral as

well as legal grounds may be considered, and a satis-

factory moral excuse may be entertained, although it

resulted from ignorance of law.' This is reiterated in

Berry v. Wiedman, 40 W. Va. 36, 52 Am. St. Rep. 866,

20 S. E. 817. For the proposition that family relation-

ship, which may have induced delay out of mere ten-

derness to the feelings of parties, will operate in the

same way, Jameson v. Rixey, 94 Va., 342, 64 Am. St.

Rep. 726^ 26 S. E. 861, and Roberts v. King, 10 Gratt.

184, are authorities. These decisions emphasize the

importance of the element of intention when the cir-

cumstances are such that the court is able to see that

justice may be done between the parties notwithstand-

ing the lapse of time or delay in the assertion of the



42

right. Tlie distinction between laches and the statutes

of limitation is as broad as the difference between

courts of equity and courts of law. The very object

and purpose of the whole system of equity jurispru-

dence is relief from the hardships inherent in the fixed

and inflexible rules of the common law. If courts of

equity should now adopt rules equally fixed and inflex-

ible, such as the statutes of limitations, or adopt the

fixed rules of the common law, the very purpose of

their existence would be defeated. They must keep

themselves free from such rules, and retain the power
to do justice in each case according to its circumstances,

subject to certain general principles, equitable in their

nature and operation, and the limitations set by law."

If the decision quoted from so much at length be

accepted as stating the law, it is very evident that plain-

tiff cannot, under the circumstances appearing here, be

convicted of laches. We assume it to be unquestioned

law, as stated therein, that in a court of equity, which is

not dominated by inflexible rules as are courts of law

"moral as well as legal ground may be considered, and a

"satisfactory moral excuse may be entertained, although

"it result from ignorance of law." We assume that it

is unquestioned, also, that in determining whether or not

a certain communication is sufficient to put one upon

inquiry as to one's rights, there must be considered not

only the nature of what was communicated to him, but

the circumstances then and thereafter surrounding him,

and his intelligence, capacity, and temperament. Let

us sum these up briefly and see whether it can be said

that in this conversation, whether it be as testified to

by Mrs. Newberry or by plaintiff, there was such notice

as would impress plaintiff with a notion of his rights

and the necessity of taking steps to secure them.
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The transaction complained of occurred when plain-

tiff was but five years old. He was taken from Spokane,

the place of its occurrence, when a little child, and never

returned there save as a little child until the occasion

when he stopped in the town for an hour or so after he

had left the navy, and was incontinently bundled out of

town by his father. Not only did his father maintain

absolute silence to plaintiff respecting his mother and

any rights that he might have derived from her, but his

letters written in 1909 and the tenor of his testimony on

the witness stand show that he at no time would have

hesitated to go to any length of deception in order to

conceal from plaintiff knowledge of such rights. If his

father's and step-mother's testimony may be accepted,

and his course after leaving the navy until he took up a

trade, married, and settled down in Salt Lake, is any cri-

terion, plaintiff cannot be regarded as of a cool, calcu-

lating disposition. The record rather marks him as

thoughtless, careless, and improvident. To such a char-

acter, it may well be believed that a "step-motherly lec-

ture," as he terms it, "a very earnest talk," as his step-

mother calls it, concerning the matter of saving money,

would not fall upon very keen and appreciative ears,

particularly in view of his youth. Mrs. Newberry says

that what she knew concerning his possible property

right was very vague. It may be assumed that what she

imparted was tainted with the same vagueness, especially

when it appears that it was brought in as a mere incident

to a lecture to plaintiff concerning his wasteful habits.

With this vague information followed, as plaintiff testi-

fies and the nature of his letter to his father indicates,



44

the statement that any action upon the strength of it

wonld cause trouble to his father. Is it difficult to believe

that the matter was, as plaintiff says it was, forthwith

dismissed from his mind, particularly when we consider

that he was at that time in the service of the United

States, and almost immediately thereafter returned to

his ship, where for the next two or three years he was

steadily in the naval service? His subsequent conduct

puts it beyond question that what his step-mother said

to him conveyed no clear notion of his actually possess-

ing property rights in Spokane; certainly none that he

retained. After he left the naval service, he traveled

about the United States, working in various cities and

traveling like a tramp from one city to the other. He

came to Spokane penniless. Certainly if any thought of

possible property rights in Spokane had survived the

moment of the conversation with Mrs. Newberry, he

would then have endeavored to obtain some information

concerning them. He made no such effort, and upon his

father's solicitation immediately left town. Thereafter

when he had undertaken the burdens of matrimony and

paternity, when his attorney's letter which is hereafter

quoted shows he was without money, it is plain that no

thought came to him that his way might be made easier

by looking up and securing possible property rights that

he might have through his mother. Even with the spur

of his father's letter indicating that he might have prop-

erty interests, it is evident that his recollection of what

his step-mother said to him was of the dimmest, or that

his step-mother's information was of the vaguest. Writ-

ing to a firm of lawyers in Spokane, his attorneys said:
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"Salt Lake City, Nov. 13, '09.

"Messrs. Belden & Losey,

509 Jamieson Building,

Spokane, Washington.
"Gentlemen: We take your name from Hubbells

and write to ask you if you would be willing to take

hold of the matter of inquiring into the estate of

Pauline E. Newberry on a contingent fee.

"Our client is without money and he claims that his

mother Pauline B. Newberry died in 1889, leaving con-

siderable property, her heirs being her husband, whose
name does not occur to us just now, and our client,

whose name is Wm. Fraser Newberry, a son, and Isabel

Newberry, a daughter, who died quite young. Our
client thinks that the estate is worth considerable

money, several thousand dollars, and what has set him
thinking that he has some rights that ought to be inves-

tigated now, is the fact that his father recently sent

him a quit-claim deed asking him to sign it so that he

the father might clear up some old titles. This deed

called for one hundred sixty acres of land just outside

the city, and we suspect that it is a part of the mother's

estate, and that it would be well to look into it.

"Please let us have your views in the matter by

return mail.

Yours truly,

SNYDER & SNYDER."
This letter disclosec" ery clearly that he had been

able to give them little or no information as to the fact

of his rights, or as to the manner in which they had

been, or might be, prejudiced. We take it that in deter-

mining whether plaintiff has been guilty of laches, the

court is not going to inquire into whether his conduct

was wise and prudent, or whether he should have pos-

sessed more wisdom and prudence then he did possess.

The court will inquire merely whether there came to him

such knowledge, information, or notice as should have
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moved a person of his character and capacity to investi-

gate concerning possible property rights. That which

might be sufficient to give notice to one person would not

be sufficient to affect another. The merest hint dropped

to a keen, shrewd, grasping man of affairs might well be

sufficient to set an investigation in motion, while the

fullest and most complete information would not cause

a child or a careless, thoughtless youth, or one of

obsessed faculties to take action. The court, in other

words, will not set up an arbitrary standard and require

the plaintiff to measure up to that. It will take him as

he was, and inquire whether that which was conveyed

to him was sufficient to move him ; not some ideal person,

but him, constituted as he was, to action. And in apply-

ing this test the court must keep in mind all the other

circumstances surrounding him; that he was defrauded

when a little child; that his father constantly concealed

from him knowledge of that fraud; that he was given

the merest hint of some possible property rights, and a

hint which was most misleading, in view of the actual

nature of the fraud ; that such hint was coupled with the

statement that if any action was taken he would cause

trouble for his father ; the fact that he was thousands of

miles from its scene and where, alone, the truth could

have been ascertained; that he was without means and

in the service of the United States, from which he could

not depart at will. Keeping all these things in mind, is

there aught of reason or justice in saying that the hint

dropped to plaintiff should have moved him to action

and caused it to have been persevered in until the truth

was discovered?



47

There are other circumstances that make it inad-

missible to charge plaintiff with laches. Mrs. Newberry

admits her statements were vagne, not only because what

she said about his property interest was incidental to the

subject matter of her lecture, but because her own

knowledge was of the vaguest. The vague hint she gave

was not notice. No one is bound to act on rumor. The

information imparted must be of such facts as would

impress a reasonable person with a belief that a cause

of action exists in his favor.

O'Dell V. Burnham (Wis.), 21 N. W., 638.

Marhourg v. McCormick, 23 Kan., 39.

Shannon v. White, 60 Am. Dec, 119.

Way V. Cutting, 20 N. H., 193-194.

Again, there must be borne in mind that plaintiff,

at the time he received this so-called notice, and for sev

eral years afterward, was a mere youth; that he was

several thousand miles from the scene of the fraud,

where he would have been obliged to seek for it; that at

the best it would have been several years before he could

have gone west to look into the matter, during which

time much more definite information than that imparted

to him might well have passed out of his mind; that his

means were meager; and that he was deprived of his

father's direction and advice. It has been held in the

case of mature persons, and where the delay was much

greater than here, that absence from the state where a

fraud was perpetrated was good excuse for failure to

unearth it.

Hallett V. Collins, 10 How., 174.

Fellows V. Hyman, 33 Fed., 313.
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Is it not asking overmuch of a youth of perhaps

more than the ordinary youth's carelessness and happy-

go-lucky disposition, who was so far from the scene of

the fraud it is claimed he should have sooner unkenneled.

and by his father's participation in the fraud was de

prived of his father's advice as to his course of action,

to demand that he should alone, unadvised and unaided,

have set on foot an investigation in the distant city of

Spokane, or if not that, that he should have cherished

in his mind, during the years of his service yet to elapse,

the hint of an inheritance dropped by his step-mother

during the course of a lecture concerning his wasteful

ness, and as soon as he was released from the service,

have set out, hot-foot, across the continent to discover

what there was to it? A more incredible demand for

prudence, wisdom, and tenacity of thought and purpose,

could scarcely be made on a youth of eighteen years.

But beyond all this, are defendants in a position to

ask that a court of equity, for their protection, shall

adjudge plaintiff to have acted unreasonably or impru-

dently in not paying heed to his step-mother's hint, and

following it up with such diligence as would have earlier

put him in possession of the facts concerning the secret

fraud practiced upon him when a little child?

Assuredly not. If they do not occupy a strictlv

fiduciary relation to plaintiff, it is at least quasi such.

Their principal was his guardian. If the surety did not

directly connive at the fraud practiced upon plaintiff, he

was guilty of culpable negligence with respect thereto,

and by his acts and failure to act rendered it successful.

Upon the death of a guardian without accounting, it is

the duty of his successors or personal representatives
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to account for him. Should they neglect their duty, a

surety on the guardian's bond may do so in their stead.

Curtis V. Bailey, 1 Pick., 198-199.

Chapin v. Livermore, 13 Gray, 561.

dotting v. Scherzinger (Ore.), 68 Pac, 393.

This on the principle that a surety is not released by

a failure to present the claim on which he is surety to

the estate of his deceased principal for allowance, for

'4t is competent for the surety to pay the amount due,

"and prefer his claim against the estate." 32 Cyc, 228.

That these defendants, occupying a quasi fiduciary rela-

tion to plaintiff, knew what had been done against him,

and knew that he was entitled to demand relief against

them because of their participation, is not to be doubted.

It is almost as certain that they knew he was ignorant

of the whole transaction. He could have known nothing

of it unless his father had told him, and they, the father 's

intimate friends, to assist whom they had exposed them-

selves to this financial risk, could not have been unaware

of his attitude. It is a general rule that laches may not

be imputed to a party who delays to bring an action when

the adverse party had full notice of his claim, unless the

delay, under all the circumstances, was unreasonable.

Ulman v. Clark, 75 Fed., 868.

May defendants be heard to say that plaintiff's fail-

ure to more readily and quickly discover the secret fraud

in which they were participants, and of which they were

fully aware, was unreasonable I Must it not rather be

said that their conduct, bearing to him the relation they

did, and knowing his ignorance of the fraud perpetrated

on him, was indefensible, and will prevent them charging

him with lack of alertness in not discovering that which
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was so well concealed! Very pertinent is the language

used by the Supreme Court of California in a very

similar case.

"By whom has the memory of this ancient trans-

action been first revived, and why resuscitated by the

guardian himself at a time so remote from that at which

it would have been finally and conclusively settled? It

was manifestly Ash's own inexcusable neglect and delay

which brought back to life a transaction which, if prop-

erly attended to, should have been long ago, to use the

language of one of the cited cases, 'confirmed and laid

aside with past things, to be forever forgotten.' "

"The defense of the statute of limitations or of

laches is, of course, as legitimate and as impregnable a

defense as may be set up, when urged under appro-

priate circumstances, and should unhesitatingly be sus-

tained where it clearly appears that a party has,

through his own supineness or listlessness, and not

through any act of fraud of the party against whom
the right subsists, permits either the statute to run so

as to foreclose his rights to assert and maintain his

claim in the courts, or has neglected to prosecute his

right for so long a period as to indicate an abandon-

ment thereof and circumstances have in the meantime
arisen to bring his negligence clearly within the doc-

trine of laches. But neither the statute limiting the

time within which actions may be brought, nor the equit

able doctrine of laches, has been ingrafted into our sys-

tem of laws for the sole benefit and special purposes

of the individual who is privileged to invoke them. The
probability of doing injustice in cases long delayed, or,

perhaps, to speak more accurately, of not being able

under such circumstances to do exact justice, demands
the application of those principles in all proper cases

for the peace and repose of society. This, and not, as

may by some be supposed, that the discharge of an

honest debt or an honest obligation may thus be

avoided, is the paramount idea underlying those rules;

for the resurrection of rights of action, long deceased.

or of stale demands, decomposed from age, so far as
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the availability of proof sustaining them is concerned,

and their exploitation in the courts tends to bring about

disturbances, which it is the purpose of all law to pre-

vent. Hence, though a defendant in such a case may
suffer some discomfiture or inconvenience from the

existence and proof of circumstances which will arrest

the operation of the statute or destroy all ground for

the successful interposition of the defense of laches,

yet it cannot be said to result in a rude shock to society,

more vitally concerned than the individual debtor, for

the courts to entertain an action on a claim, however
old it may be, where, as we think is clearly shown here,

the pleaded or proven facts display circumstances show-

ing that the long delay in prosecuting the same has

been due solely to the neglect and default of and con-

cealment, ex industria, of the naked truth, by the party

upon whom the law has placed and who himself volun-

tarily sought the responsibility of discharging the

duties of a sacred trust."

Miller v. Ash, 105 Pac, 600, 607-608.

This court, we consider, has answered in no doubtful

terms the contention that plaintiff may be convicted of

laches under the circumstances surrounding the case. In

Northern Pac. Ry. Co. v. Boyd, 111 Fed., 804, 824, it said:

'^Wliere the party interposing the defense of laches

has contributed to or caused the delay, he cannot take

advantage of it. 5 Pomeroy Eq. Jur., §35."

The justice of such a principle will hardly be doubted

and it applies here to the fullest extent. The defendants

in this case stand in the shoes of their principal. They

cannot avoid the consequences of his acts. For every

act for which he was blamable, they are blamable. They

entered into a conspiracy with plaintiff's father to de-

fraud his child. There is no use to use soft phrases,

or gloss over their acts. In a court of equity, whatever

their intention, their combination to attain the desired
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result was a conspiracy, and the accomplishment of it

was a fraud. Their principal's co-conspirator never

dropped a hint to his son of the wrong that had been

done him. Their principal, during his lifetime, having

taken oath to conserve and carefuUj^ guard the interests

of his wards, and having given bond that he would faith-

fully protect them, entered into a conspiracy to defraud

them, and then, until the time of his death, carefully

concealed the fraud from them. Upon his death, the

duty to account at once arose. That duty rested upon

his heirs and personal representatives, and, in the event

of their default, upon the sureties on the guardian's

bond. Of these things, we shall have more to say here-

after, and upon authority in discussing the reasons

assigned by the trial judge for his decision. It suffices

now to say that it is unquestioned law that when a guar-

dian dies without an accounting, it is the duty of his

heirs, his personal representatives, or the sureties on his

bond, to account to Ms wards in his stead. This duty

was not discharged. Each and all, if not explicitly at

least implicitly, connived with their principal's co-con-

spirator, the plaintiff's father, to conceal from plaintiff

the existence of the guardianship and the wrong that

had been done him under its guise. May persons with

their hands so besmirched be heard to plead, in a court

of equity, the equitable defense of laches?

'
' The doctrine is well settled that as a rule a princi

pal guilty of fraudulent conduct shall not be allowed to

cry 'negligence' as against his own deliberate fraud."

Linnington v. Strong, 107 111., 295.

*'The allegation that a defrauded creditor has been

tardy in his efforts to uncover a fraud, comes with a
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bad grace from those who secretly concocted it.
'

'

Marshall v. Buchanan, 35 Calif., 268.

And the rule stated applies doubly where fiduciary

relations exist between the deceiver and the deceived

Pratt V. Longivorth, 27 Ohio State, 198.

Vigus V. O'Bannon (111.), 8 N. E., 778.

Kirkly v. Sharpe (Ga.), 25 S. W., 564.

Faust V. Hosford (Iowa), 93 N. W. 58.

Tompkins v. Hollister (Mich.), 27 N. W. 654.

Wilder v. Secor (Iowa), 33 N. W. 448.

Raymond v. Schriever (Neb.), 89 N. W. 309.

Again, is it possible that under the circumstances of

this case that laches may be said to be present ? We need

look no further than to the decisions of this court for

definitions of laches which exclude any claim to its exist-

ence here.

In Northern Pacific Ry. Co. v. Boyd, supra, the court

said

:

"The doctrine of laches rests upon equitable prin-

ciples which are neither arbitrary nor technical, and
what amounts to laches depends largely upon the cir-

cumstances of each particular case. The ultimate

inquiry is on which side would fall the balance of jus-

tice in sustaining or denying the defense. The import
ant elements to be considered are the length of time

which has elapsed, the nature of the acts which have
been done in the meanwhile, the knowledge which the

complainant had of the fraud which he charges, and
the time when he acquired that knowledge and the

change in the situation during neglectful repose either

as to the loss of evidence which would have been avail-

able to the defendant or the advance in value of the

property which may be the subject of the suit. Said
the court, in Galliher v. Cadwell, 145 U. S., 368, 12 Sup.
Ct. 873, 36L. Ed., 738:

" 'Laches is not like limitation, a mere matter of

time ; but principally a question of the inequity of per-
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mitting a claim to be enforced—an inequity founded

upon some change in the condition or relations of the

property or the parties.'

''And in Wilson v. Wilson, 41 Or. 459, 69 Pac, 923.

Judge Wolverton said

:

<t <j£ * * * it clearly appears that lapse of time

has not in fact changed the conditions and relative posi-

tion of the parties, and that they are not materially

impaired, and there are peculiar circumstances entitled

to consideration as excusing the delay, the court will

not deny the appropriate relief although a strict and
unqualified application of the rule would seem to

require it. Every case is governed chiefly by its own
circumstances.

'

'

' It cannot be said in this case that the appellant has

been prejudiced by the delay, in that it has thereby lost

the evidence or means of proving the facts and circum-

stances on which its defense on the merits depends;
nor is the case complicated by an increase in value of

the subject of the litigation. The railroad properties,

it is true, have greatly advanced in value since the time

of their transfer to the appellant; but the appellee is

not here seeking to obtain specific property. He is

seeking but the satisfaction of a judgment for money,
and his right thereto is in no way affected by an
increase in the value of the property which is alleged

to be subject to the payment of the same."

And in London etc. Bank v. Dexter Horton & Co.,

126 Fed., 593, 601, your Honors said

:

"No hard and fast rule has been laid down by the

courts which can be said to govern all cases wherein
the defense of laches is invoked. The lapse of time
which might induce the application of the doctrine is

not a determined period, but depends upon the circum-
stances of the particular case. One principle pervades
all cases involving the defense of laches, however, and
that is, that not only must there be a seemingly unneces-
sary delay on the part of the plaintiff in bringing oi

prosecuting his action, but that, by reason of some
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change in the condition or relations of the property

or parties occurring during the period of delay, it

would be inequitable to permit the claim of the plaintiff

to be enforced."

What have defendants to point to as constituting

laches but mere lapse of time? Wherein is it more

inequitable to now grant plaintiff the relief that he seeks

than it would have been had he sought relief within two.

or three, or five, years after Mrs. Newberry hinted to

him that he might have some property interests in Spo-

kane? There is nothing in the record that shows any

prejudice to the defendants by the delay. Their liability

was fixed with the consummation of the original fraudu-

lent transaction, when their principal, in pursuance of

his conspiracy with Mr. Newberry, gave to the court a

receipt showing money to have been paid to him as the

guardian of the Newberry children, and by so doing

made it possible to secure a judgment by which the title

to their property was divested and given to their father.

True, the guardian 's sureties, if ignorant of the unlawful

purpose for which the bond was given, might have had

recourse against him had they been injured by reason

of his fraud. But the record is almost conclusive that

the sureties were as well aware of what was intended as

were all the other participants in the conspiracy. One of

them surely was, for the surety McEwen bid in the prop-

erty, pretending to pay cash for it, and immediately

conveyed it to Mr. Newberry. If the defendant Mon-

aghan was ignorant of the intended fraud, it would have

been a simple thing for him to have gone on the stand

and said so. He did not choose to do so, and it must be

presumed that had he gone upon the stand he would
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have been obliged to admit that he knew what was

intended. In any event, Van Houten died in 1904. His

estate was administered upon, and the administration

closed in 1905. Defendants have proven by the record

they introduced in evidence that Van Houten died insol-

vent, without possessing suflicient funds to pay the

expenses of administration. Certainly it will not be

claimed that plaintiff was guilty of laches in that he did

not, before the estate was closed, bring suit to recover

on this bond, and certainly with Van Houten 's death all

hope that the sureties could have had to look for reim-

bursement to him expired. It is not even suggested that

in 1904, 1905, 1906, 1907, or any other time until suit was

brought, the defendant Monaghan could have enforced

contribution from any other surety. Nor can it be said

there has been loss of any evidence. The defendants

themselves proved the real nature of the transaction by

Mr. Newberry, the principal participant in it. Surely,

if there was aught of injury to them, they would be able

to specify it, and with both Mr. Newberry cinci Mr.

Monaghan living, they could have pointed out wherein

the delay had occasioned prejudice in the defense. They

did not attempt to do so for the very obvious reason that

any such attempt must be futile, and certainly this court

will not indulge in any presumption of prejudice which

it would have been so easy to establish had prejudice by

delay really existed.

Furthermore, the rule in the Federal courts is that

:

"In the application of the doctrine of laches, the

settled rule is that courts of equity are not bound by,

but that they usually act or refuse to act in analogy to.

the statute of limitations relating to actions
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of like character. Rugan v. Sabin, 10 U. S. App. 519,

534, 3 C. C. A. 578, 582, and 53 Fed. 415, 420; Billings

V. Smelting Co., 10 U. S. App. 1, 62, 2 C. C. A. 252, 262,

263, and 51 Fed. 338, 349 ; Bogan v. Mortgage Co., 27

U. S. App. 346, 357, 11 C. C. A. 128, 135, and 63 Fed.

192, 199; Kinne v. Webb, 12 U. S. App. 137, 148, 4 C. C.

A. 170, 177, and 54 Fed. 34, 40; Scheftel v. Hays, 19

U. S. App. 220, 226, 7 C. C. A. 308, 312, and 58 Fed.

457, 460; Wagner v. Baird, 7 How. 234, 258; Godden v.

Kimmell, 99 U. S. 201, 210; Wood v. Carpenter, 101

U. S. 135, 139. The meaning of this rule is that, under

ordinary circumstances, a suit in equity will not be

stayed for laches before, and will be stayed after the

time fixed by the analogous statute of limitations at

law ; but if unusual conditions or extraordinary circum-

stances make it inequitable to allow the prosecution of

a suit after a briefer, or to forbid its maintenance after

a longer, period than that fixed by the statute, the chan-

cellor will not be bound by the statute, but will deter-

mine the extraordinary case in accordance with the

equities which condition it. The practical result is that

a suit in equity for relief on the ground of fraud would
not be barred by laches in the state of Colorado in less

than three years after the discovery of the fraud, unless

unusual circumstances made it inequitable to allow its

prosecution. Some of the circumstances which will

induce a court of equity to apply the doctrine of laches

in a shorter time than that fixed by the statute are the

destruction of the muniments of title, the death or

removal of parties, the number of innocent purchasers

who may be affected, radical changes in the condition

and value of the property, and its speculative character.

Lemoine v. Dunklin Co.," 10 U. S. App., 227, 239, 2 C. C.

A. 343, 348, and 51 Fed. 487, 492. When a suit is

brought within the time fixed by the analogous statute,

the burden is on the defendant to show, either from the

face of the bill or by his answer, that extraordinarv cir-

cumstances exist which require the application of the

doctrine of laches; and, when such a suit is brought

after the statutory time has elapsed, the burden is on
the complainant to show, by suitable averments in his
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bill, that it would be inequitable to apply it to his case.

The cases of Wagner v. Baird, 7 How. 234; Godden v.

Kimmell, 99 U. S. 201; Wood v. Carpenter, 101 U. S.

135, 139 ; and Bugan v. Sabin, 10 U. S. App. 519, 534,

3 C. C. A. 578, 582, and 53 Fed. 415, 420, belong to the

class of cases in which the doctrine of laches was ap-

plied after the statute of limitations had run. The

cases of Billings v. Smelting Co., 10 U. S. App. 1, 62,

2 C. C. A., 252, 262, 263, and 51 Fed. 338, 349, and Bogan
V. Mortgage Co., 27 U. S. App. 347, 357, 11 C. C. A. 128.

135, and 63 Fed. 192, 199, belong to the class of cases

in which the court refused to apply the doctrine of

laches within the time fixed by the statute. In the latter

case this court declared that this doctrine was applied

by analogy to the statute of limitations, to promote,

not to defeat, justice, and refused to invoke it after a

delay of 30 months. It is a familiar maxim of the

courts of chancery, long since embodied in our statutes,

that no time runs against the victim of a fraud while

its perpetrator fraudulently and successfully conceals

it. Scheftel v. Hays, 19 U. S. App. 220, 226, 7 C. C. A.

308, 312, and 58 Fed. 457, 460; Alden v. Gregory, 2

Eden, 285 ; Prevost v. Gratz, 6 Wheat, 481 ; Michoud v.

Girod, 4 How. 503; Badger v. Badger, 2 Wall. 87, 92.

The maxim seems to be applicable to this case. Eeger

induced the appellants to make the deed by false repre-

sentations. He concealed the facts and the fraud by

the false statement that the mine was full of water, and

could not be examined, and by this means he induced

the silence and inactivity of the appellants, of which

his principals now seek to take advantage. But the

perpetrator of a fraud can hardly be permitted to suc-

cessfully plead in a court of equity that he so completely

secured and betrayed the confidence of his victim that

the latter believed his false statement that no inquiry

or examination would avail him aught, so long that,

when his faith faltered, it was too late for him to

recover."

Kelley v. Boettcher, 85 Fed., 55, 62-63.

See the rule applied under varying circumstances in

Ide V. Carpet Co., 115 Fed., 147.
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Boynton v. Haggard, 120 Fed., 829.

Wyman v. Bowman, 127 Fed., 269.

Richardson v. Oliver, 105 Fed., 281.

Stevens v. Mining Co., 133 Fed., 31.

Wilson V. Mining Co., 174 Fed., 317.

Cunningham v. Pettigrew, 169 Fed., 335.

The rule so declared does not mean, of course, that

if a suit be brought one day before the statute of limita-

tions expires the presumption arises there was no laches

;

if brought one day after the presumption of laches

arises; and if brought on the day of expiration there is

no presumption either way. To so suggest would be to

accuse the rule of ridiculousness. There must be some

substantial period of time one side or the other of the

statutory period to bring the rule into play. Van Houten

died January 25, 1904. This suit was commenced Feb-

ruary 1, 1910, six days after the statute of limitations

governing actions against sureties on guardians' bonds

had run. Certainly no presumption of laches arises from

this six day delay beyond the statutory limitation. Under

such circumstances, a court of equity, we apprehend, pre-

sumptively ascribes no fault to either party. If the plain-

tiff shows cause for equitable relief, it will be granted

him unless the defendant shows it to be inequitable to

grant such relief because of the delay in claiming it.

That shown, the plaintiff would be put to it to excuse his

delay and prove it to have been justifiable. Here the

defendants have nothing to point to but mere delay;

delay six days beyond the statutory period of limitation.

If any injury was occasioned them by this delay they

have failed to specify it, and the fullness with which they

have developed the real nature of the transaction shows
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that no possible injury has been occasioned them by

delay. The situation is now exactly what it was six years

before the suit was brought, when Van Houten died insol-

vent, and the period of limitation began to run.

The case of Mclntire v. Pryor, 173 U. S., 38, seems

to us of weight in determining whether plaintiff should

be convicted of laches. That was a bill to set aside a sale

under foreclosure. The plaintiff was an ignorant colored

woman. Her husband, who joined in giving the mort-

gage, knew of the sale at the time it was made, but was

told it was a matter of form, and that he could thereafter

pay off the indebtedness and buy in the property. Nine

years and four months elapsed between the date of sale

and of the filing of the bill. Four years before the bill

was filed plaintiff saw contractors building houses on the

property, and notified them the property was hers and

not defendant's. Nevertheless it was held she was not

guilty of laches, the Supreme Court saying (53-54)

:

''We have a right to consider in this connection that

the jDlaintiff is an ignorant colored woman; that she

has been wheedled out of her property by an audacious

fraud, committed by one in whom she placed entire con-

fidence and who assumed to act as her agent ; that this

agent procured the title to the property to be taken in

his own interest for little more than a nominal sum by
the false personation of Emma Taylor; that the prop-

erty is still controlled and probably owned by himself;

that the position of the property and of the parties

to the suit has not materially changed during the time

the plaintiff has been in default, nor the property shown
to have rapidly risen in value, and that the rights of no
bona fide purchaser have intervened.

*'We have no desire to qualify in any way the long

line of cases in this court, too numerous even for cita-

tion, in which we have held that where the fraud is
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constructive, or is proven by inconclusive testimony, or

by evidence falling short of conviction, and tiie prop-

erty has greatly increased in value, great diligence will

be required in the assertion of the plaintiff's rights.

But there were all cases either of bills to establish a

trust, to open settled accounts, bills not involving fraud,

or where the fraud was not clearly proven, or where,

with knowledge of the facts, the fraud had been deliber-

ately acquiesced in, bills to impeach judicial proceed-

ings, or where the property had passed into the hands

of persons innocent of the fraud, or with no actual

notice that a fraud had been committed."

Here the plaintiff was a little child. His property

was taken from him by a conspiracy between his father,

his guardian, and sundry of his father's and guardian's

friends and associates. He was kept in ignorance of the

transaction, unquestionably with intention, by those

whose duty it was to advise him of it. He discovered its

existence through the overconfidence of his father in

attempting to get away from him another remnant of his

inheritance, and as soon as he did so this suit was

brought. The situation has not changed during the period

of delay; the rights of no third person have intervened.

It is hard, no doubt, that the guardian's surety should

have to respond for a transaction from which he received

no benefit, but that is the lot of all sureties whose prin-

cipals default in their duty. The hardship has been made

no greater by the delay in calling upon him to respond

for his principal 's fault. How, then, may the defense of

laches be interposed by him ?
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III.

REASONS FOR DISMISSAL GIVEN BY THE
TRIAL JUDGE.

Having said that "If this suit were instituted in

the proper form and within the proper time I am of

opinion that the complainant is entitled to recover,"

the trial judge declared the suit could not be maintained

against the administratrix and heirs of the deceased

guardian because the administratrix had been discharged

as such and "cannot be called upon at this late day to

'
' further account to this or any other court, '

' and because

it appeared the guardian's estate was insolvent, and his

heirs are not liable "for the debts or obligations of their

deceased ancestors beyond the amount of their inheri-

tance," no decree could be rendered against them.

These declarations convict plaintiff's counsel of

grave negligence in not possessing the trial judge of

their theory of the case and the numerous decisions sus-

taining it, for surely if they had done so, so erroneous a

view of the nature of the suit, and of the reason for the

presence of the administratrix and heirs of the deceased

guardian, would not have been entertained.

It is encyclopaedic law that where no special cir-

cumstances appear to change the rule, no action at law

can be maintained upon a guardian's bond until there

has been an accounting with the guardian in some court

of competent jurisdiction, and the balance due the ward

settled by the order of such court.

21 Cyc, 241.

15 Am. & Eng. Enc. Law, 120.
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It is the same sort of law that in case of the death or

disability of the guardian without accounting, his per-

sonal representatives should account in his stead.

15 Am. & Eng. Enc. Law, 112.

21 Cyc, 152-153.

Upon the death of a guardian, his ward may call

upon his heirs and personal representatives to account

in the probate court, and, having secured an adjudica-

tion of the amount due, bring an action at law upon the

guardian's bond to recover the ascertained amount. But

it is not at all necessary that he should pursue so cir-

cuitous a course. He may bring suit in a court of equity

against the personal representative and heirs of his

guardian, and the sureties on the guardian's bond, secure

an accounting and adjudication of the amount due him,

require the heirs or personal representative to turn over

whatever of his estate may have come into their hands,

and compel the surety to make good any deficiency that

may exist. The jurisdiction of a court of equity to enter-

tain such a suit, and to grant complete relief therein,

rests upon very well settled principles.

An infant may always come into chancery and

demand an accounting from his guardian.

Fonblanque's Equity, p. 522.

"And not only has it been held that the power to

protect the persons and estates of minors is embraced
in every general legislative or constitutional grant of

chancery powers, but it has also been decided that

wherever a court of chancery of general jurisdiction

exists, testamentary and statutory guardians are as

much under its superintendence and control, as guar-

dians in socage at common law. '

'

Bispham's Principles of Equity, §542.
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''Under the general protection afforded to infants

by the court of chancery, an infant may in that court,

by his prochein ami, call his guardian to account, even

during his minority. 2 Vem. 342; 2 P. Wms. 119; 1

Ves. 91.

"Guardians in socage are by the common law ac-

countable to the infant, either when he comes of the age

of fourteen, or at any time after, as he thinks fit. Co.

Litt. 87."

1 Cooley's Blackstone, page 462, note 9.

The jurisdiction over the persons and property of

infants is a branch of the exclusive jurisdiction of courts

of equity.

2 Story's Eq. Jur. (13th Ed.) §1327.

The jurisdiction to compel an accounting by a

guardian is a branch of the exclusive jurisdiction of

courts of equity, and is unaffected by statutes giving a

remedy at law.

1 Pomeroy, Eq. Jur. (3rd Ed.) §280.

The right of a ward to demand an accounting in

equity rests, not upon any supposed condition of com

plex demands and offsets, but upon the fiduciary rela-

tion and the duty of the guardian to render an account:

a duty alwavs enforceable in courts of equity.

4 Pom. Eq. Jur., §1421.

The enforcement of rights and duties arising from

the relation of guardian and ward is one of the remedies

of specific performance which belong to the exclusive

jurisdiction of equity.

* * The remedies embraced in this group are all purely
equitable, and the rights of the complainant and obli-

gations of the defendant which are enforced by their

means are also equitable. They belong, therefore, to

the exclusive jurisdiction of equity. Their distinctive
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object is to specifically enforce the complainant's equit-

able I'igbt, and to compel the defendant to specifically

perform the actual equitable obligation which rests

upon him. * * * 'Specific perfonnance' is often

spoken of as though it was confined to the case of

executory contracts; but in reality it is constantly em-

ployed in the enforcement of rights and duties arising

from relations between specific persons which do not

result from contracts, as, for example, between cestuis

que trustent and their trustees, wards and their

guardians, legatees, distributees, or creditors and exec-

utors or administrators, and the like. In these latter

cases, however, as well as in that of the specific per-

formance of an executory contract at the suit of a ven-

dor, the form and nature of the final relief is often the

same as that of accounting, pecuniary compensation,

or restoration."

5 Pom. Eq. Jur., §9.

And see:

Linton v. Walker, 8 Fla., 153.

Hailey v. Boyd, 64 Ala., 399.

Hill V. Mclntire, 39 N. H., 415.

Monell V. Monell, 5 Johns. Ch. 283.

Armstrong v. Miller, 6 Ohio, 119, 125.

Sherman v. Ballou, 8 Cowen, 303,

Comen v. Henshaiv, 2 Bush, 286.

Dodson V. McKelvey (Mich.) 53 N. W. 520.

Allen V. Conklin (Mich.) 70 N. W. 339.

The death of a trustee does not deprive a court of

equity of jurisdiction over his accounts. Upon the death

of a guardian or an administrator without an accounting,

a bill in equity to settle the account ''was the appropriate,

"as it was the only, procedure."

King V. Chase (Cal.) 115 Pac. 208.

Slater v. McAvoy (Cal.) 56 Pac. 49.

It then becomes the duty of the personal repre-

sentatives to account, and suit may be brought to enforce
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that duty.

Allen V. Conklin (Mich.), 70 N. W. 339.

Tudhope v. Potts (Mich.), 51 N. W., 1110.

Kittridge v. Betton, 14 N. H. 401.

Gregg v. Gregg, 15 N. H., 190.

Woodbury v. Hammond, 54 Me., 332.

Waterman v. Wright, 36 Vt., 163.

Barnes v. Grain, 8 Gill., 391.

Peck V. Braman, 1 Blackf. 544.

Modawell v. Holmes, 40 Ala. 391.

Matter of Wiley, 7 N. Y. Supp. 828; affd. 23 N. E.,

254.

Neither does the fact that the ward has become of

age deprive a court of equity of jurisdiction to compel

an accounting.

Pyatt V. Pyatt, 46 N. J. Eq. 285, 18 At. 1049.

Pierce v. Irish, 31 Me. 254.

Wills' Appeal, 9 Pa. St., 103.

Jacobs V. Fouse, 21 Minn., 51.

Pfiffer V. Knapp, 17 Fla., 146.

Indeed, the courts will generally not settle the

guardian's account until some time after the ward be-

comes of age, so that he may have full opportunity to

investigate it after attaining the age of discretion and

having passed from under his guardian's control.

Matter of Van Home, 7 Paige, 46.

Fish V. Miller, 1 Hoff. Ch., 267.

Wade V. Lobdell, 4 Gushing, 510.

When suit for an accounting is brought against a

guardian by his ward, the sureties may be joined, and a

decree entered against them for any amount that may

be found due on the accounting. The one decree will

settle the rights of all parties.

Green's Admx. v. Creighton, 23 How., 90.

Payne v. Hook, 7 Wall., 425.
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Slater v. McAvoy, (Cal.) 56 Pac. 49.

May V. May, 19 Fla., 383.

Pfiffer V. Knapp, 17 Fla., 146.

Donahue v. Roberts, 1 Fed., 449.

Buine v. Pollock, 55 Miss., 312.

Some of the above cited cases, notably those from

the Supreme Court, were of suits brought upon execu-

tors' or administrators' bonds. The ground of jurisdic-

tion, however, is thus stated in Payne v. Hook at page

431:

"It is, however, well settled that a Court of Chan-

cery, as an incident to its power to enforce trusts, and

make those holding a fiduciary relation account, has

jurisdiction to compel executors and administrators to

account and distribute the assets in their hands. The
bill under review has this object, and nothing more.

It seeks to compel the defendant, Hook, to account and

pay over to Mrs. Payne her rightful share in the estate

of her brother; and in case he should not do it, to fix

the liability of the sureties on his bond."

And again, at page 432:

''The next objection which we have to consider is,

that the sureties of the administrator are not proper

parties to this suit. Their liability on the bond in an

action at law is not denied, but it is insisted they can-

not be sued in equity. If this doctrine were to prevail,

a Court of Chancery, in the exercise of its power to

compel an administrator to account for the property

of his intestate, would be unable to do complete justice,

for if, on settlement of the accounts, a balance should

be found due the estate, the parties in interest, in case

the administrator should fail to pay, would be turned

over to a court of law, to renew the litigation with his

sureties. A court of equity does not act in this way.

It disposes of a case so as to end litigation, not to foster

it; to diminish suits, not to multiply them. Having
power to determine the liability of the administrator

for his misconduct, it necessarily has an equal power.
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in order to meet the possible exigency of the adminis-

trator's inability to satisfy the decree, to settle the

amount which the sureties on the bond, in that event,

would have to pay."

Inasmuch as the jurisdiction of courts of equity over

the administration of the estates of deceased persons is

but a branch of their concurrent jurisdiction (1 Story's

Eq. Jur. §530, 532), while their jurisdiction over tlie per-

sons and property of wards is a branch of their exclusive

jurisdiction, the administration cases are as good author-

ity as guardianship cases.

Upon the foregoing authorities, we submit that a

court of equity not only has jurisdiction to entertain this

suit, but that it had exclusive jurisdiction to do so. It

had exclusive jurisdiction because

"The equity jurisdiction conferred on the Federal

Courts is the same that the High Court of Chancery
in England possesses; is subject to neither limitation

or restraint by state legislation, and is uniform
throughout the different States of the Union. Green's

Adm'r v. Creighton, 23 How. 90, 16 L. ed. 419; Robin-

son v. Campbell, 3 Wheat. 212; U. S. v. Howland, 4

Wheat. 108; Pratt v. Northam, 5 Mas. C. C. 95."

Payne v. Hook, 7 Wall., 425, 430.

Clearly, then, plaintiff is in the proper forum to

secure the relief he craves. Whether he was in time will

be discussed later.

Next as to the administratrix. It is evident that the

trial judge conceived the relief sought against her to

be an account of her doings as administratrix. That is

not the case. Had Van Houten lived, it would have been

his duty to render plaintiff an account of his guardian-

ship. He dying without accounting, the duty to account

necessarily devolved upon some one, for without an
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accounting the plaintiff would be remediless. The law,

very naturally, has provided that those who succeed to

a deceased guardian's estate, and represent him in all

other affairs he may leave unsettled, shall represent him

in accounting to his ward. Now plaintiff does not seek

by this suit to compel the administratrix to account for

her acts as such. With them he has no concern. She is

brought into the case as the representative of her in-

testate, to answer for him as he would have been required

to answer had he lived, for what he did as guardian.

Her duty to so represent her intestate was a continuing

one, never ending until it was performed, and nothing

that was or could be done in the administration of her

intestate's estate could discharge her from the duty of

performance. What Van Houten did as guardian was

not and could not be made an issue in the proceeding

for the administration of his estate. Had plaintiff known

of the guardianship, of the death of his guardian and

the administration of his estate, and desired to secure

in the probate court an accounting with his guardian's

administratrix, he could not have intervened in the ad-

ministration proceedings for that purpose, for that which

he sought would have been utterly foreign to that pro-

ceeding and the purposes it was intended to achieve. He

would have been obliged to procure a citation in the

guardianship proceeding, citing the administratrix to

come into that proceeding and account. The accounting

had, he could then have presented the order fixing the

amount due him as a claim against the estate in the ad-

ministration proceeding. But he could not have gone

into that proceeding in the first instance to secure an
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accounting. The statutes of Washington relative to the

duties of guardians provide

:

"Superior courts shall have power, in their respec-

tive counties, with or without previous complaint, by

an order duly made and served, to oblige all guardians

of minors, from time to time, to render their respective

accounts, upon oath, touching their guardianship, to

said courts for adjustment, and shall have power to

compel such guardian to give supplementary security,

whenever it shall judge proper, and in default thereof,

to remove such guardian."
1 Rem. & Bal Code, §1635.

"It shall be the duty of the guardian of any minor,

—

"1. To make out and file, within three months after

his appointment, a full inventory, verified by oath, of

the real and personal estate of his ward, with the value

of the same, and failing so to do, it shall be the duty of

the court to remove him and appoint a successor

;

"2. To manage the estate for the best interests of
* * his ward

;

"3. To render on oath to the proper court an ac-

count of his receipts and of his expenditures, with

vouchers therefor, at least once in every two years, and
whenever cited so to do, and failing so to do, he shall

receive no allowances for services, and be liable to said

ward on his bond in demages for ten per cent of the

whole amount of the estate, both real and personal, in

his hands belonging to such ward

;

"4. At the expiration of his trust fully to account

for and pay over to the proper person all the estate of

said ward remaining in his hands;

"5. To pay all just debts due from such ward out

of the estate in his hands, and to collect all debts due
such ward, and in case of doubtful debts, to compound
the same, and to appear for and defend, or cause to be

defended, all suits against such ward

;

"6. When any ward has no father or mother, or
such father or mother is unable or fails to educate such
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ward, it shall be the duty of his guardian to provide for

him such education as the amount of his estate may
justify.

'

'

Ibid. §1636.

"The court in all cases shall have power to remove
guardians for good and sufficient reasons, which shall

be entered of record, and to appoint others in their

place or in the place of those who may die, who shall

give bond and security for the faithful discharge of

their duties as heretofore prescribed in this chapter;

and when any guardian shall be removed or die, and a

successor be appointed, the court shall have power to

compel such guardian to deliver up to such successor

all goods, chattels, moneys, title-papers, or other effects

belonging to such minor which may be in the possession

of such guardian so removed, or of the executors or

administrators of a deceased guardian, or of any other

person or persons who have the same, and upon failure

to commit the party offending to prison, until he, she

or they comply with the order of the court. '

'

Ibid. §1642.

Now Van Houten was appointed guardian by the

Superior Court of Spokane County. The administration

of his estate was had in the Superior Court of King-

County. It is plain from the statutory provisions above

quoted that he was required to account to the Superior

Court of Spokane County, and in the proceeding in which

he was appointed guardian, for his actions as guardian.

It is plain, also, that to compel an accounting, either from

him or from his representatives, application must have

been made to the Superior Court of Spokane County, for

that was the court where the guardianship proceeding-

was pending. In the absence of the statute the conclusion

would be the same, for the general rule is that when an

accounting is sought in a probate court
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"The particular court of probate by which the

account must be settled is the one by which the guardian

was appointed. A settlement in any other probate court

is a nullity."

15 Am. & Eng. Enc. of Law, 90.

Manifestly, then, the Superior Court of King County

could have made no order in the proceeding for the ad-

ministration of Van Houten's estate pending before it,

settling his account as plaintiff's guardian. This being

true, the order it made approving the administratrix's

accounts could not affect the right of plaintiff to require

from her in a court of competent jurisdiction, and in a

proper proceeding, an account of her intestate's acts as

guardian.

The same erroneous concept of the purpose of this

suit, and of the necessity for the presence of Van

Houten's successors, led the trial judge to hold that the

insolvency of the estate, and the fact that they received

nothing from it, required a dismissal because no money

judgment could be entered against them.

Whenever it is made to appear that there has been a

guardianship, the heirs or personal representatives of a

deceased guardian who has died without accounting may

never be dismissed because no decree for the payment of

money by them can be entered. They are brought in to

represent the deceased guardian, to say what amount

should have been paid by him had he lived, and thus to

bind the sureties on his bond, and it is no justification

for their dismissal to say the guardian was insolvent and

they received nothing from his estate. Thus, in Kitt-

ridge v. Betton, 14 N. H., 401, the guardian died pending

proceedings for an accounting, and his estate was ad
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judged insolvent. This was urged as ground for dis-

missal, but the court said

:

' * The death of Betton and the representation of insol-

vency does not take away the jurisdiction of the probate

court to require tlie settlement of the account. This is

not a suit within the meaning of the statute. The set-

tlement of an account is the proper mode to ascertain

the sum for which a guardian or an executor or admin-
istrator is chargeable in the probate court. If the pro-

ceedings at law may not afterwards be maintained
against the executrix in this case upon the bond, by rea •

son of the representation of insolvency, this furnishes

no reason why the proper accounting should not be had
to lay the foundation of a claim to be presented to the

commissioner. And, besides, this is the proper mode in

ordinary cases to lay the foundation for proceedings
against the sureties in the guardianship bond. '

'

The same conditions prevailed in Woodbury v. Ham-

mond, 54 Me., 332, and there it was said

:

"That the personal representative of a deceased

guardian, ajDpointed by the court having jurisdiction of

his estate or will, is the proper person to settle his

account of his guardianship, admits of no doubt. The
practice is saBctioned by long and consistent usage, as

well as natural and obvious propriety. No other person

can be supposed to have such means for rendering an
account that will do justice to all concerned, whether
directly or remotely interested.

"Nor does the fact that the estate of the deceased

guardian has been represented insolvent, before the

account was rendered, make an^^ difference in the course

of proceedings. The liability to account, unless dis-

charged by the ward after arriving at full age, continues

until a final account has been rendered and accepted.

Neither the insolvency of the guardian or his estate, nor
the lapse of six years after the ward arrives at the age
of twenty-one, will operate as a release from that lia-

bility, or absolve the guardian or his personal repre-

sentative from the duty to account."

See, also, in Waterman v. Wright, 36 Vt., 163

:
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*'The executrix was not cited as guardian, but be-

cause being executrix, she is legally presumed to have

in her hands all the property belonging to the ward, that

the guardian had in his hands at the time of his decease,

and all the accounts, papers, and evidences, kept by the

guardian showing his dealings with the ward, and his

property; and also because she, as executrix, represents

all who are interested in the estate of the deceased,

which may be made chargeable as the result of the

proceedings.

*'But it is said the defendant should not have been

cited in, as from the neglect of the guardian to keep any

account of his doings in the matter, she had no means of

rendering an account, or of aiding in the settlement.

She certainly had all the means that anyone could have,

and if she had nothing to aid her, she could at least

show that fact to the court and leave it to proceed upon

such evidence as could be obtained. If this objection

was to prevail to defeat an accounting before the pro-

bate court, it would be equally available everywhere

else, and the account could not be adjusted at all."

And see

:

Gregg v. Gregg, 15 N. H., 190.

Allen V. Conklin (Mich.), 70 N. W., 339.

Barnes v. Grain, 8 Gill., 391.

Peck V. Braman, 1 Blackf., 544.

Modawell v. Holmes, 40 Ala., 391.

In the case at bar, it does not matter that the admin-

istratrix had been discharged as such. She was Van

Houten's wife, is one of his heirs, and will be presumed

to have all the information now that she ever had, and

she was, therefore, properly joined with Van Houten's

other heir, his son. Under the above authorities, they

were necessary parties to the suit, for plaintiff could have

obtained no relief against the surety without securing an

accounting from them. Manifestly, then, it was error to

say no decree could be rendered against them, and dis-
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miss the bill as to them with costs, merely because it

appeared the Van Houten estate was insolvent.

Possibly it will be suggested that the rule that the

heirs or personal representatives of a deceased guardian

must be called upon to account does not apply here

because, first, it appears no money ever came into the

guardian's hands, and second, that it appeared the repre-

sentatives knew nothing of the guardianship, and could

be of no aid in an accounting.

Both suggestions beg the whole question. A suit to

enforce a trust cannot proceed without the presence of

the trustee. The guardian's heirs are here to represent

the guardian. Of course, if the fact that the guardian

did not receive any money establishes that there was no

guardianship, no trust, then the whole suit is at an end

and the bill must be dismissed as to all the defendants.

But in discussing the preliminary question of whether the

guardian's representatives were necessary parties to the

proceeding, we are entitled to assume there was a trust.

And that it now appears they knew nothing of the

guardianship cannot aifect the rule which requires them

to be made parties. They might have known something

of it, and have had something to show in regard to the

accounting. However regarded, their presence was indis-

pensable, without which no decree could be rendered, and

surely they may not be dismissed out with costs against

plaintiff.

Going further, justification for the dismissal of the

bill as to all the defendants was based upon two limita-

tion statutes of the state; the first, the statute of non-

claim; the second, the statute prescribing the time in
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which actions may be maintained against sureties or exec-

utor 's, administrator's, and guardian's bonds.

The statute of non-claim is as follows

:

'
' Every executor or administrator shall, immediately

after his appointment, cause to be published in some
newspaper printed in the county, if there be one, if not,

then in such newspaper as may be designated by the

court, a notice to the creditors of the deceased, requir-

ing all persons having claims against the deceased to

present them, with the necessary vouchers, within one

year after the date of such notice, to such executor or

administrator, at the place of his residence or transac-

tion of business, to be specified in the notice. Such
notice shall be published as often as the court shall deem
necessary, but not less than once in a week for four suc-

cessive weeks. '

*

"If a claim be not presented within one year after

the first publication of the notice, it shall be barred."

1 Rem. & Bal. Code. §§1470, 1472.

It is conceded that no claim was ever presented by

or on behalf of plaintiff against his guardian's estate.

There are two very sufficient reasons why none was pre-

sented, the first of which is that he had no "claim," in the

sense of the statute, against the estate.

Statutes of non-claim are only intended, of course, to

apply to strictly pecuniary demands upon the estate;

demands which are complete in themselves, and which

require no preliminary suit or proceeding in order to be

entitled to recognition. It would be the height of folly

to say that the statute required the presentation of a

demand which the administrator could not recognize, and

which required some sort of adjudication to convert it

into a cognizable claim. And so the authorities uniformly

hold that "where the administrator cannot comply with
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the demand, but an order or judgment of court is neces-

sary, '

' and wherever '

' the exhibition would be but an idle

ceremony," presentation of a demand is unnecessary.

2 Woerner, Am. Law of Adm., §386.

18 Cyc, 455.

The relation between guardian and ward is eminently

a fiduciary one. While it continues the ward's property

is rightfully in the hands of his guardian. The guardian

may do with it as he will, subject always, of course, to a

faithful account of his stewardship when it shall be de-

manded. The ward has no right to demand from him

any specified sum or any specific thing. All that the

ward may demand from his guardian is an accounting

He can maintain no action of any sort against him.

21 Cyc, 186.

15 Am. & Eng. Enc. of Law, 80.

The termination of the guardianship in any man-

ner does not change the rule. The ward has no claim

against his guardian that he may enforce by action if his

guardian be living, or demand against his estate if he

be dead which the personal representatives may be com-

pelled to allow. In either case he must secure an account-

ing, either in the probate courts, as some decisions

declare, or in a court of equity, as others hold.

Lay V. O'Neal, 27 La. Ann., 643.

Fagler v. Buck, 66 Me., 205.

Murray v. Wood, 144 Mass., 195.

Jacobs V. Fouse, 23 Minn., 51.

Critchett V. Hall,b6^.n.,Z24..

Barnes v. Cram, 8 Gill, 391.

Allen V. ConMin (Mich.), 70 N. W. 339.

Ong V. Whipple, 3 Wash. Ty., 233 ; 3 Pac. 898.

Pedan v. Robh, 8 Ohio, 227.

Armstrong v. Miller, 6 Ohio, 118.
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Lataillade v. Orma, 91 Cal., 565.

Linton v. Walker, 8 Fla., 144.

Pfeiffer v. Knapp, 17 Fla., 144.

If a ward were to attempt to make up a claim to

present to the administrator of his deceased guardian

for allowance, how would he proceed? The amount due

him could only be ascertained by a balancing of

accounts; the making of proper charges and the allow-

ance of just credits. The data from which to make up

such an account would be in the hands of the adminis-

trator, and the ward would be obliged to apply to him

for information as to the amount of the claim, and to

accept such information as might be vouchsafed.

Usually (as here), when the guardian dies without

accounting the ward is still a minor. If he accepted the

items the administrator furnished him, and based his

claim thereon, there would be virtually a private settle-

ment, which he might overturn upon attaining majority.

The statute makes no provision for a litigation in the

probate courts of disputed or unsettled claims. Claims

must be allowed or rejected, and if rejected the only

remedy is by an ordinary action. No procedure is pro-

vided by which an administrator may be compelled in

the probate court to furnish a statement of account with

a claimant; no provision is made for adjudication there

of controversies between claimant and administrator.

The claimant must make up his claim as he best may,

and if it be rejected he must promptly bring action and

secure judgment on it. It seems beyond argument that

the right of a ward to demand an accounting of his

guardian's doings is not a "claim" within the statute.
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We think, too, the question is not an open one. The

Supreme Court of Washington Territory held in Ong

V. Whipple, 3 W. T. 233, that the presentation of a

claim against the estate was not a prerequisite to the

maintenance of a suit for an accounting against the

administrator of a deceased guardian. The court

indulged in no discussion of the subject, but the ques-

tion was squarely presented and squarely decided. The

Supreme Court of the state has never changed the rule

there announced. The statute in effect then is in effect

now. Though the decision was by a territorial court, this

court will follow it in the absence of a later decision

changing the constitution.

Sweeny v. Lomme, 22 Wall. 208.

Armijo v. Armijo, 181 U. S. 561.

It may be remarked, moreover, that the decision

seems right in principle and on authority.

Bloxham v. Crane, 19 Fla. 163.

Gunter v. Jones, 9 Cal. 643.

McWilliams v. Norfleet, 60 Miss. 987.

Fallon V. Butler, 21 Cal. 24.

If it were conceded, however, that in the ordinary

case, where money of the ward has come into the posses-

sion of his gTiardian's administrator and it is desired to

hold the estate therefor, it is necessary to present a claim

against the estate, the rule would not hold good here.

The court stated as a proposition of law that heirs are

not liable '^for the debts or obligations of their deceased

ancestors beyond the amount of their inheritance." We
do not doubt this proposition. It appears here that the

guardianship proceeding was fraudulent, intended only

to divest the Newberry children of the title to their
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estate, and that no money or property was actually

received by their guardian. It also appears that his

estate was insolvent, and that his heirs received nothing

from it. Since it is conceded that nothing could be

enforced in a pecuniary way against his heirs, where

was the necessity for presenting a claim against the

estate? That the failure to present a claim against

the estate might bar complainant from obtaining a money

judgment against the heirs may be conceded, but this

certainly does not render them immune to a suit in which

thej" are required to represent their ancestor in account-

ing for his trust.

But a complete refutation of the assertion that the

suit cannot be maintained because of a failure to present

some sort of a claim against Van Houten's estate is

found in the peculiar circumstances of this case, and the

jurisdiction of a Federal court of equity; a jurisdiction

which "is subject to neither limitation or restraint by

state legislation, and is uniform throughout the dif-

ferent states of the Union,

Payne v. Hook, 7 Wall. 425, 430.

Lawrence v. Nelson, 143 U. S. 215, 224.

It has been held that by virtue of this principle a

suit might always be maintained in a court of equity

against the administrators of a decedent's estate, though

no claim had been presented, and no special circum-

stances appeared to excuse the failure to present the

claim.

Chewett v. Moran, 17 Fed. 820.

Bartman v. Fishbeck, 18 Fed. 291.

Beaton v. Thatcher, 59 Fed. 731.
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The rule probably is not so broad as there stated.

In Security Trust Co. v. National Bank, 187 U. S. 211,

it was held that an action at law to recover upon a

promissory note could not be maintained in the Fed-

eral courts against the executor of an estate, where the

claim had not been presented as required by a state

statute, and nothing appeared to excuse the failure to

present. In so holding, however, the court said (236-

237):

' *We are not called upon, by the facts of the present

case, to determine whether a Federal court might or

might not, on good cause shown, extend the time in

which a claim might be asserted against a decedent's

estate beyond the term previously fixed by the probate

court. But it is sufficient to say that, in the present

case, no application was made to the Federal court to

exercise such a power, either before or after the lim-

itation prescribed under the state statute had expired.

All that was before the Circuit Court of the United

States was an action at law upon a cause of action

against a decedent's estate, which, under the laws of

the State of Minnesota, could not be maintained in the

courts of that state, because barred by the operation

of the laws of the state regulating the administration

of the estates of deceased persons. Moreover, it is

obvious, and it has always been held, that the Circuit

Court cannot, in the trial of an action at law, exercise

the power of a court of equity. An application to the

Federal court to decree an extension of time beyond

the period previously prescribed by the probate court

would have to be made by a bill in equity, showing good
cause. Scott v. Armstrong, 146 U. S. 499."

That decision has several times been interpreted

by the courts. The case went up from the Circuit Court

of Appeals for the Eighth Circuit, and that court in a

subsequent case reversed a judgment entered in an

action at law upon the authority of the Security Trust
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Company case, but in remanding it granted leave to the

plaintiff "to reply to the answer or to amend its com-

plaint, stating its cause of action at law or in equity,

as it may be advised."

Schurmeier v. Life Ins. Co., 124 Fed. 865.

The plaintiff did not take advantage of the hint so

broadly given, continued to wage its action as one at law,

and again secured judgment in the lower court. It

came again to the appellate court, and was again

reversed because an action at law could not be main-

tained in the face of the state statute of non-claim, the

court saying:

"The danger signal was planted upon the rock upon
which this action has stranded when it was here

before."

Schurmeier v. Life Ins. Co., 137 Fed. 42.

On this remand the plaintiff finally accepted the

court's suggestion and amended its complaint so as to

state a cause of action cognizable in equity, the cause

was transferred to the equity side of the court, and a

decree entered in plaintiff's favor which stood, the

court conceiving that a case had been made out which

excused the failure to present the claim, and thereby a

court of equity might grant relief upon it.

Schurmeier v. Life Ins. Co., 171 Fed. 1.

It seems plain, under these decisions, that where

the plaintiff in a suit in equity in the Federal courts

shows good cause why no claim was presented against

a decedent's estate, relief may be granted notwithstand-

ing a state statute of non-claim. Most excellent cause

appears here why no claim was presented. Van Houten

died in 1904, and his estate was completely closed in
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1905. During the whole time plaintiff was in the service

of the United States, in a war vessel in Atlantic waters.

He neither knew Van Houten nor of a guardianship;

the fact of his possible interest in such a matter being

fraudulently concealed from him by those whose duty

it was to disclose it. Certainly here was good excuse

for failure to present a claim.

An instructive case, declaring the power of a court

of equity to grant relief upon a claim that has not been

presented against a decedent's estate is Allen v.

Conklin (Mich.), 70 N. W. 339. The plaintiff testified

that she was thirty-six years old at the time of filing

her bill; that she was the daughter of David Low, who

was killed in the Battle of the Wilderness ; that Kichard

Low, now deceased, was appointed her guardian and

received a sum of pension money from the United

States, to which she was entitled by reason of being one

of the children of David Low; that the guardian never

in any way accounted to complainant for such fund ; that

he died in 1883 testate; that his will had been probated,

commissioners appointed to hear and allow claims, and

the administration closed; that she had been entirely

ignorant of her rights in the premises until November,

1895; and she sought to charge certain lands left by

Richard Low with a lien for the amount of the fund her

guardian had received for her. It was urged that the

statute determined the time in which claims against

estates can be presented; that so much time had elapsed

that the probate court could not allow the claim nor

charge the estate, and that she was not entitled to any
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relief in the probate courts. Said the court, holding

that she might recover:

"Suppose it is true that so much time has now
elapsed since the death of Kichard Low that com-

plainant could get no relief in probate court; does it

follow that equity cannot aid her? The bill alleges

that Richard Low obtained large sums of money, as

guardian, belonging to complainant, for which he
never accounted, but fraudulently appropriated them
to his own use, and prays for an accounting. Unless

the statute of limitations has cut off her remedy, she

has stated a case entitling her to the aid of a court of

equity. Grain v. Barnes, 1 Md. Ch. 151; Tompkins v.

Hollister, 60 Mich. 470, 27 N. W. 651 ; Perrin v. Lepper,

72 Mich. 454, 40 N. W. 859 ; Dodson v. McKelvey, 93

Mich. 263, 53 N. W. 517. How. Ann. St. §8724, reads

that 'if any person who is liable (in personal actions)

shall fraudulently conceal the cause of such action

from the knowledge of the person entitled therexo, the

action may be commenced at any time within two years

after the person who is entitled to bring the same shall

discover that he has such cause of action.' Tompkins
V. Holhster, 60 Mich. 470, 27 N. W. 651. In equity

the rule is stated to be: 'Courts of equity not only act

in obedience and analogy to the statutes of limitation

in proper cases, but they also interfere, in many cases,

to prevent the bar of the statutes where it would be

inequitable or unjust. Thus, for example, if a party
has perpetrated a fraud which has not been discovered

until the statutable bar may apply to it by law, courts

of equity will interpose, and remove the bar out of the

way of the other injured party. A fortiori they will

not allow such a bar to prevail by mere analogy to

suits in equity, where it would be a furtherance of a

manifest injustice.' 2 Story, Eq, Jur, §1521; 13 Am,
& Eng, Enc. Law, 680. If the allegations of the bill

are proven, we think a bill in equity will lie to reach
the property still in the hands of the heirs, devisees,

or legatees of Richard Low, deceased."
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The last cited case lias been followed in its holding,

under varied circumstances calling for the consideration

of a court of equity, in

Rmikin v. Big Rapids, 133 Fed. 670.

Rankin v. Herod, 140 Fed. 661.

Eddy V. Eddy, 168 Fed. 590.

The case of Morgan v. Hamlet, 113 U. S. 449, was

principally relied upon by the lower court to sustain the

proposition that a state statute of non-claim is binding

upon the Federal courts, and operates as an absolute

bar to a court of equity granting relief upon an equitable

claim that was not presented within the prescribed time.

The rule is so clearly established by the repeated

decisions of the Federal courts that no state statute can

affect the jurisdiction of such a court sitting in equity,

or restrict the relief it may grant or the time in which

relief may be granted, that it is needless to remark upon

it. Of course, it is equally clearly established that in

the absence of special circumstances inducing it either

to shorten or extend the period of a state statute of

limitations, a Federal court sitting in equity will proceed

in analogy to the statute. Now, whether a statute of

non-claim be regarded as a pure limitation statute,

affecting only the remedy, or as one entering into and

affecting the right of action, is immaterial. Given the

effect claimed for it here, in one view as well as in the

other it deprives a Federal court sitting in equity of the

jurisdiction which it would otherwise undoubtedly

possess to grant relief. To give it such effect, where a

purely equitable demand is presented and the circum-

stances are such that it would be grossly inequitable to

refuse relief, is utterly inadmissible under the numerous
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decisions herein cited. And there is no color of

authority for giving it such effect to be found in Morgan

V. Hamlet.

That decision was apparently considered an unim-

portant one. It is very brief, and that which is decided

lies in a very narrow compass. It is plain, however,

that in that case the court refused to give relief in the

face of the state statute of non-claim because no special

circumstances were made to appear sufficient to induce

it to do so; whereupon the court proceeded in analogy

to the state statute, just as it would had the statute been

a pure limitation statute. Previous to the rendition of

that decision the court had held, in Public Works v.

Columbia College, 17 Wallace, 521, that a court of

equity was not deprived of its jurisdiction to reach the

property of a debtor applicable to the payment of his

debts by the mere fact that the claim had not been pre-

sented against the estate of the deceased debtor, at the

same time declaring, however, that it would not grant

relief in such cases unless satisfactory excuse was given

for the failure of the creditor to present his claim. That

decision was referred to in Morgan v. Hamlet, and it

was said that it was there held ''that a failure to pre-

sent a claim is, in the absence of circumstances consti-

tuting an excuse, fatal to a bill for relief in equity. '^

Later, in Borer v. Chapman, 119 U. S. 587, the court

upheld the granting of equitable relief where a claim

had not been presented to the estate of a deceased

debtor, on the ground that it was a ''part of the ancient

and original jurisdiction of courts of equity," and that

"it is the familiar and well settled doctrine of this court
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that this jurisdiction is independent of that conferred

by the states upon their own courts, and cannot be

affected by any legislation except that of the United

States." It is plain, reading these decisions together,

that the Supreme Court did not mean to declare in

Morgan v. Hamlet, that the failure to present a claim

against an estate was an absolute bar to the jurisdiction

of a court of equity to grant relief, but only that it was

such bar where no special circumstances were shown

making it inequitable to deny relief. And in the lower

Federal courts, where Morgan v. Hamlet has been cited,

the same construction has been given to the decision.

See Hale v. Coffin, 114 Fed. 567, 573, where it was said

:

''Consequently there is no remedy at law against

the estate in the local tribunals, and therefore there

can be none in the federal courts—a proposition which
it is not necessary to elaborate. Morgan v. Hamlet,
113 U. S. 449, 5 Sup. Ct. 583, 28 L. Ed. 1043. This

does not, however, bar a remedy in equity according

to the fundamental principles applicable to chancery
courts. '

'

And the same case, 120 Fed. 470, where the decree of

the lower court was affirmed.

It is possible that the lower court did not in this

case mean to declare that a failure to present a claim was

fatal to the granting of equitable relief in all cases, for

in the opinion it is said:

"It is claimed, however, that a Federal court of

equity is not bound by the state statutes of limitations

or of non-claim, and insofar as claims purely equitable

are concerned, this much may be conceded."

Just what was intended by this declaration is not

clear, for if ever there was a claim that was purely

equitable, the one upon which this suit rests is that.
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There is not only the right to an accounting and an

opportunity to settle in one suit the whole controversy,

a right which could not be enforced and a remedy which

could not be granted in any other court, but fiduciary

relations are involved, court proceedings are set up by

which a minor was fraudulently divested of the title

to his estate through the connivance of his guardian,

followed by a fraudulent concealment of the whole pro-

ceeding and of his rights in the matter, by those whose

duty it was to disclose them to him, until the opportu-

nity for presenting the claim against the estate of his

deceased guardian was lost, and the state statutes of

limitation had run against him, whereby he was shut off

from all remedy in a court of law. If all these consid-

erations, all these bases for the exercise of equitable

jurisdiction, do not constitute this a suit of purely

equitable cognizance, then the utterances of text writers

and of courts, respecting equitable principles and

equitable jurisdiction, are idle things.

A non-claim statute possesses no peculiar sanctity.

It is a mere limitation statute, and that which will

relieve against one statute of limitation will relieve

against another. In discussing the question hereafter

whether the six-year statute relating to suits on

guardian's bonds bars this suit, we shall state the propo-

sition, upon authority, that the demand being one arising

out of fraud, and its existence being fraudulently con-

cealed from plaintiff, the statute is not a bar. What

will be said concerning the six-year statute is applicable

to the non-claim statute, and that which will prevent the

operation of the six-year statute will prevent the oper-
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ation of the non-claim statute, so the argument that will

there be made must be read and applied here.

We turn next to the question whether, assuming the

suit to be barred as against the representatives of the

deceased guardian by failure to present plaintiff's

demand against the estate, it is also barred against the

surety on his bond by such failure to present. While

the lower court did not in so many words so hold, the

necessary inference from the language used in the

opinion is that, inasmuch as it was barred against the

estate of the deceased guardian, it was barred against

the sureties on his bond.

That certainly is not the law in respect of other

contracts of suretyship.

"Failure of the creditor or obligee to present his

claim against the estate of a deceased principal in

time to have it allowed does not discharge the surety;

and it is competent for the surety to pay the amount
due, and prefer his claim against the estate."

32 C^c. 228.

*'A surety is not discharged where the principal,

instead of being discharged by the creditor, owes his

discharge to an act of law, as where he is discharged

in bankruptcy, or insolvency proceedings, or where the

action against him is barred by limitation. An addi-

tional reason for the rule that a discharge of the prin-

cipal by the statute of limitations does not discharge

the surety is found in the principle, elsewhere stated,

that the creditor owes to the surety no duty of active

diligence. '

'

27 Amer. & Eng. Enc. of Law (2nd Ed.), 493.

And see:

Yerxa v. Ruthneff, 25 L. R. A. (N. S.) 139, and
Note.
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The Supreme Court of the State of Washington

held in Donnerherg v. Oppenheimer, 15 Wash. 290, that

one joint guarantor was not released by the failure of

the creditor to present the claim arising from the guar-

anty against the estate of a deceased guarantor, whereby

such estate was released, the court saying that this was

true because the rule of release under such circum-

stances applied only "where the discharge is brought

about by some affirmative act upon the part of the

creditor, and there was none in this case. All that is

claimed is a failure to present the note against the

Oppenheimer estate." Of the decisions cited by the

court to sustain this enunciation. Dye v. Dye, 21 Ohio

St. 86, Davis v. Graham, 29 Iowa, 514, and Darby v.

Bank (Ala.), 11 So. 881, were all cases of suretyship,

where a surety claimed to be released because the obliga-

tion upon which he was surety had not been presented

to the estate of the principal, whereby such estate was

discharged. We know of nothing peculiar in the con-

tract whereby one becomes surety upon a guardian's

bond which will take it out of the operation of the gen-

eral principles governing contracts of suretyship, and

so far as the question has been decided by the courts,

all the courts have held that a surety on a guardian's

bond was not discharged by the failure of the obligee

to present his claim against the guardian's estate. This

was squarely held in Ashby v. Johnson, 23 Ark. 163;

and in Smith v. Smithson (Ark.), 3 S. W. 49. So also in

Chapin v. Livermore, 13 Gray, 561. In this last case

the court pointed out that while the administrator was

the usual and proper person to present the account of
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a deceased guardian for settlement, that if the adminis-

trator should fail to do so, the sureties might.

Not a single case can be found which dissents from

the conclusion of the decisions above cited. It is a

universally accepted conclusion, one which appears

never to have been questioned in the courts, that mere

non-action, as failure to present a claim against the

principal's estate, did not release a surety. Spokane

County V. Prescott, 19 Wash. 418, which is cited by the

lower court as authority for his conclusion, does not

sustain it. That was an action upon the official bond

of a county treasurer, brought after three years had

elapsed from the accrual of the cause of action. The

defendants pleaded the statute of limitations, relying

upon the statutory provision requiring actions "upon a

contract or liability, express or implied, which is not

in writing and does not arise out of any written instru-

ment" to be brought within three years. The plaintiff

claimed that the six-year statute applied, which requires

actions "upon a contract in writing or liability, express

or implied, arising out of written agreement" to be

brought within that period. The court stated that the

solution of the controversy required an answer to two

questions: "First, is the principal, the treasurer, sued

upon a contract, and if so, where is the contract found

and what is the evidence of it? Second, upon what lia-

bility is the action maintained, and does it arise out of

the official bond of the treasurer?" The court answered

both questions in the negative, saying that the liability

of the treasurer did not arise out of the bond but out of

the obligation imposed upon him by statute to account,
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and that the bond executed by the sureties was but a

collateral security for the performance by the treasurer

of the obligation imposed upon him by statute; there-

fore, the duty of both was measured by the statute and

the limitation which was applicable to the principal was

also applicable to the sureties. "VVe are unable to find

in this decision anything at all in conflict with the con-

census of authority above referred to, and evidenced by

the decision of the Supreme Court of the State in the

Donnerberg case, supra. It is quite obvious that the

Supreme Court of the State found nothing inconsistent

in the two decisions.

But the lower court held that aside from the release

by failure to present the claim, the suit was barred

against the surety by the special statute of limitations

of the State applicable to sureties on the bonds of

executors, administrators and guardians, above re-

ferred to.

At the outset the lower court dubbed the guardian-

ship proceeding and everything done in connection with

it *'a mere fraudulent scheme or device resorted to for

the purpose of divesting the title of the two minor

children and vesting it in the father, to the end that he

might mortgage or encumber the property." That his

designation of the proceeding was correct there can be

no doubt. It is seldom that so flagitious a fraud as

that of the guardianship proceeding is so frankly con-

fessed as it is here. The father of plaintiff, who

brought about the proceeding, euphemistically described

it as one for the purpose of clearing title. If

euphemisms be not used but a spade be called a spade,
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it will be difficult to term it anything but a downright

robbery of little children, accomplished by a conspiracy

between their father, their guardian, and other friends

of their father, whose co-operation was found neces-

sary, and deception of the most flagrant kind practiced

upon the court whose duty it was to guard the interests

of the children. Fraud permeated the transaction from

inception to conclusion. The guardianship was fraudu-

lent; the partition proceeding was fraudulent; the sale

was fraudulent. Not an honest step was taken in the

proceeding.

Nor did the fraud cease with the consummation of

the sale. Plaintiff was never informed of the transac-

tion and knew nothing of the guardianship and what

had been done thereunder until two or three months

before this suit was brought. His step-mother told him,

when he was eighteen or nineteen years old, that

he might have an interest in some property owned by

his mother which he might be able to assert at some

future time, but she told him nothing of the guardian-

ship proceeding, and, indeed, appears to have known

nothing of it. The first intimation that plaintiff had

of the proceeding was when his father sent him a quit-

claim deed a few months before this action was brought,

affecting other property than that transferred in the

guardianship proceeding, and asked his signature to it.

He then placed the matter in the hands of lawyers in

Salt Lake City, his home. They referred it to lawyers

in Spokane, and they in their investigations into the

first Mrs. Newberry's property rights which might have

descended to her children, discovered the existence of
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the guardianship proceeding. Mr. Newberry left Spo-

kane when plaintiff was bnt six or seven years old,

taking plaintiff with him, traveled with his family for

a time in Europe, then placed plaintiff in a school in the

East, where he remained until he was fifteen years old,

wUen he entered the United States Navy as an appren-

tice. He remained in the service until he was twenty-

one, always on the Atlantic coast. After he left the

service, he was in Spokane but once, and then for only

a few hours. He was penniless, and his father gave him

a few dollars on condition that he would immediately

leave town.

Nor was this concealment of a matter which so

vitally affected him, and which those whose duty it was

to conserve his rights were under such strong obliga-

tion to acquaint him with, innocent, due to inattention

or forgetfulness. It was brought forcefully to the atten-

tion of his father and his guardian in 1898, when a suit

to foreclose the mortgage placed upon his property by

virtue of the guardianship proceeding was brought and

they were made parties. They appeared, attempted to

protect his interest in some fashion, but, being defeated

in the trial court, did not appeal. But they told him

nothing of the matter, although he had reached an age

at which, defendants now claim, he was required to take

notice of his rights and protect them.

Even with his guardian's death the fraud and con-

cealment did not cease. Mr. Van Houten died January

25, 1904. Administration proceedings were promptly

commenced, and the publication of notice to creditors

was completed May 28, 1904. The estate was closed
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and the administratrix discharged July 13, 1905; cer-

tainly very prompt action in view of the statute giving

creditors one year after the completion of publication

of notice to them within which to present their claims.

Looking to the decree of final distribution, we find that

no claims were presented against the estate; that the

only property of the estate were some shares of TniTimg

and oil stock, which the appraisers of the estate returned

as valueless ; that afterwards, under order of the court.

such shares were offered for sale at public auction, and

were sold for five dollars, the only bid made therefor;

and that the expenses of administration were paid by

the administratrix out of her private funds. Do not

these things mark a very peculiar proceeding? No

creditors, no property; no one to claim, notL: _

administer upon, nothing to distribute, yet all the

elaborate machinery of a court administration was

called into use, as though to administer and distribute

a great estate, all at the personal charge of the admin-

istratrix. Such a thing would not be done without a

strong incentive. That is found in the fact that in the

foreclosure proceedings, and perhaps in other ways, the

memories of those who defrauded plaintiff of his prop-

erty had received a disagreeable fillip, and the death of

the guardian seemed to afford an easy way to bar any pos-

sible demand by administration proceedings. Plaintiff

was a mere boy, serving in the navy on the Atlantic

coast, and ignorant that anything had transpired or

could transpire that would affect his property rights.

If this administration proceeding, quickly and quietly

carried through on the Pacific coast, would bar anv snb-
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sequent claim he might make, how desirable it was that

it should be had. And there lies the incentive and the

only incentive for this elaborate administration of an

estate which possessed nothing to administer upon.

A court of equity is now asked to declare the fraud

and its concealment successful ; to say that it is impotent

to unkennel the fraud by which plaintiff was robbed of

his birthright, and compel those whose connivance made

the robbery possible to abide by what they undertook

in order to achieve the robbery, because they were able

to conceal the fraud until a certain number of years had

passed by. Surely no more odious demand was ever

made upon a court of conscience. The relations of the

parties were such that mere silence, mere concealment

of the transaction by which the children's property was

taken from them and given to their father, was as gross

fraud as any scheme or device by the active exercise of

which any fraud is made successful. Wherever rela-

tions are intrinsically fiduciary, fullest disclosure is

required, and "any concealment of a material fact

known to a party would necessarily be fraudulent."

2 Pom. Eq. Jur. (3rd Ed.) §907.

"If either party to a transaction conceals some fact

which is material, which is within his own knowledge
and which U is his duty to disclose, he is guilty of

actual fraud."

Ihid, §901.

"Concealment becomes fraudulent only when it is

the duty of the party having knowledge of the facts to

discover them to the other;"

and familiar examples of relations when such duty rests

upon either party to a transaction are those of trans-

actions "between principal and agent, a client and
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attorney, a beneficiary and trustee, a ward and a

guardian, and the like."

Ibid, §902.

*'In a court of conscience, deliberate concealment is

equivalent to deliberate falsehood."

Crosby v. Buchanan, 23 Wall. 420, 454.

"Suppression of a material fact" which a party to

a transaction is in good faith bound to disclose is

equivalent to a false representation."

Tyler v. Savage, 143 U. S. 79, 98.

''And especially does equity take cognizance of a

case where one, holding confidential and fiduciary rela-

tions to another, and thereby morally and legally bound
to communicate facts, conceals them for his own
benefit and profit, and to the disadvantage of the other.

Adams, Eq. (2nd Amer. Ed.) 402, Note 1, and cases

cited; Miller v. Welles, 23 Conn. 21. * * * Where
one relies upon another, and has a right to so rely,

and the person relied upon omits to state a most
material legal consideration, within his knowledge of

which the other is ignorant, affecting his rights, and
the person thus ignorant acts under this misplaced con-

fidence, and is misled by it, a court of equity will afford

relief, especially if such action is to the advantage of

the person whose advice is taken, even though no fraud

was intended. Story, Eq. Jur. (10th Ed.), §§138c,

138e, 138f, 133; Pusey v. Desbonvrie, 3 P. Wms. 315,

321; Will. Eq. Jur. 64; Wheeler v. Smith, 9 How. 55."

Tompkins v. Hollister (Mich.), 27 N. W. 651, 654.

"The relationship of guardian and ward is one ot

peculiar trust and confidence, and the guardian will

be held to the strictest good faith in dealing with the

ward or with his funds. The suppression or withhold-

ing from his wards of the fact of the existence of the

moneys in his hands for their benefit must be treated

as a fraud upon them, and prevents the running of the

statute in his favor. Hoyle v. Jones, 35 Ga. 40, 89 Am.
Dec. 273. This is true irrespective of the statutory

provisions as to fraud and mistake. District Tp. of
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Boomer v. French, 40 Iowa, 601; Wilder v. Secor, 72

Iowa, 161, 33 N. W. 448, 2 Am. St. Rep. 236."

Blakeney v. Wyland (Iowa), 89 N. W. 16, 17.

In Stearns v. Hochbrunn, 24 Wash. 206, the com-

plaint alleged that plaintiff employed defendant to sell

certain property for her ; that he reported a sale at one

price, when, in fact, he had made a sale for a greater

price, and that he retained the difference between the

two prices stated. It was claimed by defendant that

the action was barred by the statute of limitations and

that it was not an action for relief on the ground of

fraud, such as is saved by the statute of limitations pro-

viding that the cause of action in such a case shall not

accrue until discovery of the fraud. The court held,

however, that as the transaction was between a principal

and an agent, the receipt of the money and concealment

of its receipt was fraud, and therefore the action was

one for relief on the ground of fraud. In this conclu-

sion the court is sustained by

Lataillade v. Orena (Cal.), 27 Pac. 924;

Faust V. Hosford (Iowa), 93 N. W. 58;

Day V. Dages (Ind.), 46 N. E. 589;

Vigus V. O'Bannon (111.), 8 N. E. 778;

Dunlevy v. Mowry, 8 Fed. Cases, 86;

Wilder v. Secor (Iowa), 33 N. W. 448;

Cock V. Van Etten, 12 Minn. 522;

Larson v. Loan Co. (Utah), 65 Pac. 208;

Moyle V. Landers (Cal.), 21 Pac. 1133;

Board v. Smith, 22 Minn. 97

;

Bent V. Priest, 86 Mo. 475

;

San Pedro Etc. Co. v. Reynolds (Cal.), 53 Pac.

410;

Eising v. Andrews (Conn.), 33 Atl. 585;

Bradford v. McCormick (la.), 32 N. W. 93;

McMullen v. Bldg. Co. (Kan.), 67 Pac. 892;
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Schwerman v. Comm (Ky.), 33 S. W. 78;

Moore v. Bldg. Assoc. (Tex.), 45 S. W. 974;

Lieherman v. Bank (Del.), 40 Atl. 382.

Under these deoisions, embodying various fiduciary

relations running from agency to guardianship, the con-

cealment of the existence of the guardianship by the

guardian from his ward was a fraud. We have seen

that upon the death of a guardian the duty rests upon

his heirs or personal representatives to file an account

of the guardianship and procure settlement thereof, and

that where the personal representatives fail to account,

it is the duty of the sureties on the guardian's bond to

do so. The parties to this action are in privity with

the guardian, and the fraud in which he was a partici-

pant and which he made effectual by his concealment of

its existence, was continued by them after his death.

Because of this we most earnestly insist they will not

be permitted to claim the shelter of the statute of lim-

itations relative to the commencement of actions against

sureties on guardians' bonds.

Let us make it clear, at the outset, that the claim

that the statute did not run against the plaintiff is not

based upon the statutory exception in the general statute

of limitations of the State of Washington, which pro-

vides that an action for relief on the ground of fraud

shall not be deemed to have accrued until discovery of

the fraud. The statute limiting the time in which

actions may be brought against sureties on guardians'

bonds is not a part of the general limitation statute and

is not affected by the statutory exceptions applicable to

the general statute. We plant ourselves upon the

broader principle that in a court of equity, at least, the
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statute does not run against one who, because of active

fraud or concealment equivalent thereto, had no notice

of his rights, and the cause of action will only be deemed

to have accrued when he knew or by reasonable dili-

gence could have known of his cause of action. This

rule exists without the statute, as a general principle of

courts of equity.

25 Cyc. 1173.

19 Amer. & Eng. Enc. of Law (2nd Ed.), 243.

Wood, Limitation of Actions, §275.

''State statutes of limitation are prescribed for the

tribunals of the state. They are not ex propria vigore,

of any force in the courts of the United States. They

may be, and in many instances have been, adopted by

acts of Congress as laws of the United States.

"There is no general statute of limtiations in the

laws of the United States relating to suits in equity.

But, speaking now of the equity courts of the United

States, there has been for the sake of conformity a

disposition to accept the statutory regulations of the

states prescribing the time within which suits may be

brought. And this practice has ripened into a rule

which will be enforced whenever by observing it the

court is not required to abrogate its own principles, in

which case it will protect its own jurisdiction. Alsop

V. Riker, 155 U. S. 448, 460, 15 Sup. Ct. 162, 39 L. Ed.

218; Patterson v. Hewitt, 195 U. S. 309, 25 Sup. Ct.

35, 49 L. Ed. 214. Instances are found where those

courts have enforced the doctrine of laches in favor

of defendants where the lapse of time has been shorter

than that prescribed by state laws, but where the

peculiar circumstances gave rise to an equity which

the court was bound to protect. By the same token it

would allow a longer period for bringing suit than that

prescribed, when by fraud or concealment of the cause

of action had not been discovered, or wonld not by rea-

sonable diligence have been discovered. Such a case

was presented in Eddy v. Eddy, 168 Fed. 590, 93 C.
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C. A. 586, a case decided by this court, where this

subject was discussed at some length."

Kentucky Etc. Co. v. Kentucky Union Co., 187

Fed. 945, 948.

The lower court, however, placed his decision as to

the effect of the six-year statute applicable to sureties on

guardians' bonds, rather upon the proposition that this

statute was not a statute of limitations, but a statute

which entered into and became a part of the sureties'

contract. In support of this proposition Hudson v.

Bishop, 32 Fed. 519 and 35 Fed. 820, is cited. That was

an action at law upon a guardian's bond, and it was

there held, in effect, that when a statute creates a right

of action and at the same time prescribes the time in

which such right must be exercised, the time prescrip-

tion is not a limitation statute but is a condition upon

the exercise of the right, and that if the right is not

exercised within the prescribed time it is gone forever.

It is, the court said, not a provision respecting the

remedy but one respecting the right itself. In so hold-

ing it was said, however (32 Fed. 524)

:

' * If there are circumstances legal or equitable which
save to the plaintiffs a right of action, notwithstanding

the lapse of time, the same should be pleaded."

Under the principle upon which we rely, it makes

not the slightest difference whether the statute referred

to be treated as a limtiation statute, pure and simple,

or as a statute going to the cause of action, a qualifica-

tion or condition of the right of action granted. In

either case, if there has been active fraud or fraudulent

concealment, whereby the complaining party has been

kept in ignorance of his rights, the statute may not be
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invoked to defeat Ms right of action, and this principle

is recognized in the words above quoted from Hudson

V. Bishop.

In Bailey v. Glover, 21 Wallace, 342, an assignee in

bankruptcy filed a bill against the bankrupt and others

to set aside certain conveyances, alleging that the con-

veyances were fraudulent and that they had been kept

secret in order to defraud the bankrupt's creditors, and

that no information as to the fraud had been obtained

until within two years of the filing of the bill. The

defendants demurred because the suit was not brought

within two years after the appointment of the assignee,

relying upon the second section of the Bankruptcy Act

of 1867, which provided that no suit at law or in equity

touching the bankrupt's property or actions should be

maintainable in any court "unless the same shall be

brought within two years from the time the cause of

action accrued for or against such assignee." It is

obvious that here was no general statute of limitation.

The bankruptcy act conferred rights and prescribed the

time within which such rights should be exercised, and

was much further from a general limitation statute than

the statute considered in Hudson v. Bishop. The court,

Mr. Justice Miller delivering the opinion, declared that

it had always been the rule that in suits in equity ''where

the party injured by the fraud remains in ignorance of

it, without any fault or want of diligence or care on his

part, the bar of the statute does not begin to run until

the fraud is discovered, though there be no special cir-

cumstances or efforts on the part of the party

committing the fraud to conceal it from the knowledge
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of the other party." So holding, it was said that the

case might be rested "on what we have said is the

accepted doctrine of courts of equity, but for the peculiar

language of the statute we are considering." The

statute, it will be remarked, forbade the maintenance

of either actions at law or suits in equity and made no

exception whatsoever thereto. The court, therefore,

was obliged to go deeper into the subject and did so,

holding that notwithstanding the explicit language of the

statute and the want of any statutory exception to its

operation, nevertheless, where a fraud was unknown,

lapse of time would not begin to operate against an

action for relief until it was discovered, saying:

"But we are of opinion, as already stated, that the

weight of judicial authority, both in this country and
in England, is in favor of the application of the rule

to suits at law as well as in equity. And we are also

of opinion that this is founded in a sound and philo-

sophical view of the principles of the statutes of

limitation. They were enacted to prevent frauds; to

prevent parties from asserting rights after the lapse

of time had destroyed or impaired the evidence which
would show that such rights never existed, or had been
satisfied, transferred or extinguished, if they ever did

exist. To hold that by concealing a fraud, or by com-
mitting a fraud in a manner that it concealed itself

until such time as the party committing the fraud
could plead the statute of limitations to protect it, is

to make the law which was designed to prevent fraud
the means by which it is made successful and secure.

And we see no reason why this principle should not be
as applicable to suits tried on the common-law side of

the court's calendar as to those on the equity side."

The subject was re-axamined in Rosenthal v.

Walker, 111 U. S. 185, and the doctrine announced in

Bailey v. Glover reaffirmed. It was again reaffirmed in
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Kirby v. Railroad Co., 120 U. S. 130, 137, where, after

quoting from Bailey v. Glover, it was said:

"These observations were made with reference to

an act of Congress prescribing a fixed time within

which a suit between an assignee in bankruptcy and

persons asserting adverse rights in property conveyed

to such assignee should be brought. They are

peculiarly applicable to a local statute, which, if fol-

lowed, would impair the power of the courts of the

United States to enforce the settled principles of

equity in suits of which they have, by the Constitution

and the laws of the United States, full jurisdiction.

While the courts of the Union are required by the

statutes creating them to accept as rules of decision, in

trials at common law, the laws of the several states,

except where the Constitution, laws, treaties, and
statutes of the United States otherwise provide, their

jurisdiction in equity cannot be impaired by the local

statutes of the different states in which they sit."

Jones V. Van Doren, 130 U. S. 684, was a bill by a

widow to recover dower of which she claimed to have

been defrauded. The statute of limitations of the state

was relied upon, but held not applicable, the court

saying

:

"The plaintiff is not suing for her dower as such,

the right to which accrued in 1863, but for property of

which she has been defrauded, and in such a case the

statute of limitations begins to run only from the dis-

covery of the fraud."

Perhaps the clearest and most controlling case is

Eddy V. Eddy (C. C. A., 6th Circuit), 168 Fed. 590. A

statute of Michigan provided that if a testator should

leave a wife surviving him, the testamentary disposition

should be subject to the election of the wife to take any

interest that might be given her by the will, or in lieu

thereof to take such sum as would have passed to her
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under the statute of distributions had the testator died

intestate. Another section provided that the election

should be made in writing, and filed in the court in which

the proceedings for the settlement of the estate were

pending, within one year from the probate of the will,

"and the failure to file such election within the time

above provided shall be deemed an election to take

under the will." A former resident of Michigan died

testate in California, leaving a wife resident there, but

his estate being in Michigan. He made provision in his

will for an annuity to be paid to his widow. After the

commencement of the probate proceedings in Michigan,

one of the executors went to California, and by misrepre-

sentation or overreaching induced her to accept a pay-

ment of the annuity and to execute a release of all her

interest in the testator's property. The year passed and

no election was made under the statute, while the annuity

was regularly paid to the widow. Thereafter she brought

suit to set aside the release she had executed and to

obtain a decree permitting her to elect to take her inter-

est in the testator's property. The defendants urged

that no relief could be granted^ contending that when

the year had passed without the filing of the statutory

election not to take under the will, the right of election

^\'as past; that the same statute which conferred the

light to elect prescribed the time within which the elec-

tion might be made, with no exception whatsoever

thereto, and thereby, when the year had passed, the right

to elect was lost; that the statute being absolute and

Vv-ithout qualification, or rather the right to elect being

given on the express condition that the election should
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be made witliin a certain and positive time, it was not

in the power of the courts to permit an election to be

made thereafter. Holding the position not well taken,

the court said

:

'
' But is the proposition sound that, whatever the

conditions, whether brought about in the due course of

things, or by the wrongful devices of the party profit-

ing by their success, the right to election is gone with

the lapsing of the year, and no court has the power to

relieve the injured party from the consequences? To
say this is to give to the other party the fruits of their

own misconduct, a result which must be always abhor-

rent to a court of equity. In 19 Am. & Bng. End. of

Law (2d Ed.), 243, it is said:

'* 'It has always been the rule in equity that the

defendant's fraudulent concealment of a cause of action

will postpone the running of the statute until such time

as the plaintiff discovers the fraud ; the defendant, hav-

ing by his own wrongdoing prevented the plaintiff from
instituting his suit, will not be permitted to take ad-

vantage of his own wrong by setting up the statute as

a defense.'

"And, as we shall see, in several of the cases cited,

the rule has been applied not only to statutes of limita-

tion prescribing the time within which actions shall be

brought, but to other cases where the neglect of the

party would have precluded him from a valuable right.

Bailey v. Glover, 21 Wall. 342, 22 L. Ed. 636.

"Graffam v. Burgess, 117 U. S. 180, 6 Sup. Ct. 686, 29

L. Ed. 839, was a case where the plaintiff had neglected

to redeem within the year prescribed by the statute;

and she was relieved from the consequences. Several

of the justices dissented, but that was upon the view

which they took of the facts. They said:

" 'In our opinion, there is no evidence of such mis-

conduct on his part as afforded any ground, in law or

equity, to justify appellee in her failure to redeem from
the sale.'
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"This was said by the same justice (Miller) who
delivered the opinion in Bailey v. Glover.

"Schroeder v. Young, 161 U. S. 334, 16 Sup. Ct. 512,

40 L. Ed. 721. This also was a case of failure to exer-

cise the right of redemption within the time prescribed

by law. And in Allen v. Conklin, 112 Mich. 74, 70 N. W.
339, where a bill was filed by a ward against the execu-

tors and heirs of a deceased guardian to establish a lien

upon the decedent's lands in the hands of his heirs for

the satisfaction of the liability of the guardian for

moneys belonging to the ward which he had converted

to his own use. There was a statute of Michigan which

required all claims against deceased persons to be pre-

sented to commissioners appointed by the probate

court for the hearing of claims within a certain time

prescribed by the statute. The complainant had not

done this. The estate was long since closed, and the

statute would cut her off. But she alleged that the

facts had been concealed from her, and that she had

only recently discovered them. The court held that the

defendants could not set up the statute to bar her claim,

and granted her the relief she prayed."

In Schroeder v. Young, 161 U. S. 334, a suit was filed

to set aside certain execution sales and permit redemp-

tion, on the ground that the sales were fraudulent. It

was objected that relief could not be given, because the

statutory period for redemption had expired^ but it was

held:

'
' There can be no doubt of the jurisdiction of a court

of equity in such case notwithstanding the expiration

of the statutory time of redemption. Grafifam v. Bur-

gess, 117 U. S. 180; Blight's Heirs v. Tobin, 7 T. B.

Mon. 612; Day v. Graham, 1 Gilman, (6 111.) 435;

Morris v. Robey, 73 Illinois, 462; Fergus v. Wood-
worth, 44 Illinois, 374; Bullen v. Dawson, 139 Illinois,

633; Jenkins v. Merriweather, 109 Illinois, 647; State

Bank v. Noland, 13 Arkansas, 299."
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Allen V. Conklin (Mich.), 70 N. W., 339, is another

very satisfying case. There a woman thirty-six years of

age filed a bill to reach a fund which her guardian had

received for her, and invested in real estate. The

guardian had died many years before, his estate had been

probated, commissioners had been appointed to hear and

allow claims, and no claim on behalf of the ward had been

presented. The complainant was faced not only with the

general limitation statutes of Michigan, but also with its

statute of non-claim, similar to that of Washington, and

the only reason that she had to urge against their appli-

cation was that the diversion of the fund was a fraud

upon her, and that it had been concealed from her until

shortly before the bringing of the suit. These reasons

were held to be amplj" sufficient, and that although she

would be entitled to no relief in the probate court because

of the statute of limitations and of her failure to file her

claim, yet she could have relief in a court of equity,

because such a court would always grant relief against a

concealed fraud.

These decisions seem to us to fully answer the posi-

tion of the lower court. Surely it cannot matter in a

court of equity whether a statute prescribing the time

within which an action may be brought for relief be called

a limitation statute, or a statute qualifying the right

granted by it and requiring the right to be exercised

within a specified time. In neither case will a court of

equity permit a defendant to say that the right has not

been claimed within the specified time where the delay

to claim it is due to the fraud of those against whom the

claim is to be made and the ignorance of the claimant.
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A successful fraud will receive as little countenance in

a court of equity in the one case as in the other.

The last legal proposition stated by the court as

cause for dismissal is this

:

"Furthermore, while a court of equity will some-

times remove the bar of the statute of limitations in

order to reach trust funds or trust property, this rule

can have little or no application to a mere surety

'whose duty is measured alone by the legal force of

the bond, and who is under no moral obligation what-
ever to pay the obligee, independent of his covenant,

and consequently there is nothing on which to found an
equity for the interposition of a court of chancery.'

Pickersgill v. Lahens, 15 Wall. 140, 144."

It is somewhat surprising to find Pickersgill v.

Lahens invoked to support the conclusion reached. That

case but follows United Stdtes v. Price, 9 How. 90. The

question presented there was stated to be

:

"The complainant seeks a remedy in equity against

the assets of a deceased surety, in certain bonds given

for duties. The bonds were joint and several, but a

joint judgment had been recovered on them against all

the obligors. The principal in the bond survives, but is

insolvent.

"The question for our consideration will, therefore,

be, whether a court of equity will interfere to give a

remedy against the personal assets of a deceased
surety, when the remedy at law has been lost by the

election of the obligee to take a joint judgment on a

joint and several obligation."

The conclusion reached was:

"An obligee who has a joint and several bond, and
elects to treat it as joint, may sometimes act unwisely

in so doing, but his want of prudence is no sufficient

plea for the interposition of a chancellor. Nor can
the conscience of a mere security be affected, who, hav-

ing tendered to the obligee his choice of holding him
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jointly or severally liable, has been released at law by

the exercise of such election."

Pickersgill v. Lahens differed from the Price case

only in tliat the bond was joint, and the court held this

difference did not change the rule, since the acceptance

of a joint bond by the obligee was voluntary, and a court

of equity would not relieve him from a rule of law which

inhered in an instrument of the character he had taken.

Probably it would hardly be contended at this day

that a suit was cognizable in equity where no other

ground for equitable interference was stated than that

the plaintiff had, through his own imprudence, exposed

himself to the operation of a rule of law that would

cause him loss. Even without the decisions cited, it

would certainly now be accepted as the law that "want

of prudence is no sufficient plea for the interposition of

a chancellor. '
' Undoubtedly now, as in the day of those

decisions, a surety would receive more favorable consid-

eration in a court of equity than a plaintiff whose only

claim to recognition was that through lack of foresight

he had made a bad bargain, and besought the court to

make a new bargain for the surety, one he had never

agreed to enter into. But how do those decisions affect

this case? In the Price case it was recognized that "in

cases of fraud, accident, or mistake, equity will relieve

as well against the surety as the principal," and it was

held the suit could not be maintained because "we have

no allegation of fraud, accident or mistake." The well-

established rule seems to be as there indicated.

"A court in equity will not enforce a liability on a

surety where he is not held at law, but if a surety,

bound at law, cannot be held there, by reason of fraud.
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accident, or mistake, a court of equity, to prevent a

failure of justice, will interfere."

27 Am. & Eng. Enc. Law (2nd Ed.), 457.

And the aid of a court of equity has often been suc-

cessfully invoked where a person occupying a fiduciary

relation has died without accounting. In such cases,

there could be no action at law upon the bond. Yet a

court of equity will always afford the relief of an account-

ing, and thus bind the surety in equity although he could

not be bound at law, and it does this upon the ground that

a case for equitable interference because of fraud or

accident is stated.

Brooks V. Brooke, 12 Gill. & J. 306; 38 Am. Dec.

310.

Caroiu, Execr. v. Mowatt Admr., 2 Edw. Ch. 57.

Spottwood V. Dandridge, 4 Munf. 289.

Moore v. Armstrong, 9 Port. 697.

Gorsuch V. Briscoe, 56 Md. 573.

Here there are many grounds for equitable inter-

ference. The fiduciary relation, the death of the guardian

without accounting, the fraud practiced upon and con-

cealed from the ward, is each an undoubted cause for the

exercise of the jurisdiction of a court of equity, and

united are compelling causes for its exercise. A surety

is not exempt from its exercise in such case, as we have

seen. A surety will no more be permitted to say his

principal's and his own fraud is successful than will the

principal. In this case a father desired to secure title to

his children's inheritance. A fraudulent scheme was

concocted, and the father's friends were called upon to

render it successful. One was made guardian, one was

appointed referee to make the pretended sale, one was

procured to make a pretended bid, others became sureties
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upon the guardian's bond. Each did his allotted share,

and the combined efforts of all were successful. The

court created by law to protect children's rights was

imposed upon, and the father secured the title to his

children's property and it was lost to them. Soon after

the surviving child, while still a little boy, was taken

away from the place where the fraud was perpetrated

and where, had he grown to manhood, he might have dis

covered the wrong that had been done him. After he

had attained his majority, he returned there, penniless,

and his father gave him money on condition that he

should immediately leave town. During these years the

mortgage by which his father had raised money upon his

property was foreclosed, a feeble and ineffectual attempt

was made by his father and his guardian to protect his

rights, and it was utterly lost to him. Not one of the

participants in this fraudulent scheme, which the lower

court termed "indefensible," ever gave any hint to him

of the wrong that had been done him. It was effectually

hidden from him until the statute of non-claim and of

limitation of actions against sureties had run, and he

then obtained knowledge of it by merest chance, when

his father, in an attempt to secure title to another piece

of property from him, incautiously put the clue in his

way. It does not appear, nor is it material, how much

knowledge the sureties actually had of the purpose of

the guardianship. No doubt they knew all about it. J.

F. McEwen, one of the sureties, was the person who bid

the property in at the partition sale for the father. While

they were all friends and business associates of the

father and the guardian, it would be but natural that
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they should make some inquiry before affixing their

names to a $40,000 obligation. But their fault is none

the less if they knew nothing of what was intended, and

supposed the guardianship to be bona fide. They bound

themselves for the fidelity of their principal ; they under-

took that through no act or omission of his should his

wards suffer wrong. By putting their names upon his

bond, by giving him credit in the courts, they rendered

it possible for him and his ward's father to take the chil-

dren 's property from them and give it to the father. We
fancy no one would be so hardy as to contend that if the

guardian had actually received cash from the sale and

immediately loaned it without security to his ward's

father, or lost it from his pocket as he went from the

place of its receipt to the bank, or received counterfeit

money, either he or they would be permitted to show

these facts in exoneration from liability. The real case

is worse for the sureties than the supposititious one.

Their principal was appointed guardian upon the repre-

sentation that his wards had an estate amounting to

$40,000. Bond in that amount was required of him to

protect the estate. To procure a decree divesting his

wards of their property, he represented that he had re-

ceived actual cash to its full value from its sale. In

reliance upon that representation and upon the bond

which had been given, the decree was made and the

ward's property lost to them forever. Is the case one

to appeal to the leniency of the court? It is hard, of

course, that one who has received no consideration is

made to answer for another's default. But that hard-

ship had its origin with suretyship, and will only end when
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suretyship ends. The apothegm that "He that is surety

for a stranger shall smart for it, and he that hateth

suretyship is sure," is of sufficient antiquity and of

sufficient authority to put the whole brood of sureties on

their guard.

Nor is there anything in subsequent occurrences to

lead to an indulgence in sentiment in order to relieve the

sureties from liability. The fraud was perpetrated in

Spokane, where all the participants resided. Its victims

were little children, seven and five years of age respec-

tively. The elder died ; the younger, when but six years

of age, was taken from Spokane by his father. The sole

surviving surety then lived, and has since continued to

live, in Spokane. In 1898 suit was brought in the courts

of Spokane County to foreclose the mortgage given by

complainant's father after he had obtained title to his

children's property by means of the guardianship pro-

ceeding. The father and the guardian were made parties

to that suit, entered some sort of appearance and at-

tempted some sort of defense, but took no appeal from

the decree of foreclosure by which the divestiture of com-

plainant's title was completed. Since the record shows

that the attorneys for the mortgage company were cog-

nizant of the purpose of the guardianship, and appeared

as attorneys for the guardian in the partition proceeding

upon which the mortgage by the father was based, it is

no violent assumption that a proper defense would have

been successful and prevented a foreclosure against the

children's interest. The guardian left Spokane and went

to Montana to reside several years before his death, then

returned to Washington and died in Seattle in 1904 ; two
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and one-half years before complainant's majority. The

surety could not have avoided knowing of these occur-

rences had he paid the slightest attention to what was

being done in connection with the guardianship; could

scarcely have escaped knowledge had he closed his eyes

and shut his ears. Yet if he knew he made no sign, and

complainant's estate was finally lost forever to him, and

the legal time for making claim against the guardian's

estate and bringing action upon the guardian's bond

passed without any action by the surety.

But one of three conclusions is possible. Either the

surety knew of the fraud which was the purpose of the

guardianship and so was an active participant in it, or

he supposed the guardianship was bona fide, and through

inattention or implicit faith in the father and guardian

paid no further attention to the guardianship or what

was done thereunder, or, supposing at the outset the

proceeding to be in good faith, subsequently discovered

the fraud and his consequent liability and kept silence,

hoping that the transaction would not be (as it nearly

was not) discovered.

We care not which conclusion is reached. If the

surety knew of the fraud at the outset, we assume no

voice will be raised in his defense. If he supposed the

guardianship to be in good faith, his negligence was little

short of criminality. The man who becomes surety upon

an obligation given to a business house or money loaner

may justly expect diligence from the obligee, and that

his principal will not be permitted to commit any fraud

which will unduly increase his liability. The man who

becomes surety upon a guardian's bond, particularly



116

wbere the wards are little children, is entitled to indulge

in no such presumption. It is to protect the wards

against the dishonesty or other defaults of their guardian

that a bond is required. If diligence is necessary to

keep the guardian in the straight and narrow path, it

must be exercised by his sureties. The rules indulged in

favor of other sureties against obligees cannot be ex-

tended to include sureties on a guardian's bond, for *'It

is the duty of the sureties on a guardian's bond to see

that the conditions of the bond are fulfilled by the

guardian." 21 Gyc, 231. Unless Van Houten's surety

chose to adopt unhesitatingly and unqualifiedly every act

of his as guardian, and to accept full responsibility for

his every sin of commission or omission, it was his duty

to see to it that there were no derelictions.

In this suit the jurisdiction of a court of equity is

invoked because of the existence of a fiduciary relation,

the necessity for an accounting, the avoidance of a multi-

plicity of actions, and fraud. Equitable interference is

not prayed, as in the case cited in the opinion, upon the

sole ground that complainant has, through imprudence,

exposed himself to the operation of a rule of law from

which he desires relief. To the prayer for relief based

upon these unmistakable grounds, the lower court inter-

posed in bar the strictly legal defense of limitation

statutes, and to our insistence that the defense ought

not to be permitted to prevail because of its inequity,

replied, in effect, that a surety is a favorite before the

law, and that his equities were greater than complain-

ant's. We cannot believe this true. A child deprived of

his inheritance, incapable of doing anything to prevent
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the wrong at the time of its perpetration by reason of his

tender years, and kept in ignorance of the fraud until

after the statute of limitations had run, stands on one

side. On the other stands a surety on his guardian's

bond, a man of mature years when the wrong was done,

always at the scene of the offense and capable either of

preventing or greatly alleviating the injury, but who

instead has through his active connivance or equally cul-

pable negligence not only made the injury possible, but

permitted it to become irreparable, unless he be held

liable therefor. Do the equities stand even equally bal-

anced between them?

AMOUNT OF RECOVERY.
Since the suit is here for final disposition, we deem

it permissible to suggest the amount plaintiff is entitled

to recover if entitled at all.

In determining the amount of recovery, the case can

be considered no other wise than as though the sum of

money evidence by the guardian's receipt, viz., $33,400,

came into his possession on the date he admits its receipt.

On no other theory could any recovery whatever be had

against defendants. On this sum plaintiff is entitled to

interest.

"In addition to interest actually received, the guar-

dian will be charged with interest on all sums which
he negligently failed to invest so as to produce an
income, or which he has mingled with his own funds, or

of which he has failed to render proper accounts. This
will be computed at the legal rate from the time when
by the use of reasonable diligence the funds should have
been invested. Six months is the period for invest-

ment most commonly allowed, but it may be doubted
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whether, with the increased facilities for investments,

so long a period should be allowed."

15 Am. & Eng. Enc. Law (2d Ed.) 95-96.

See also:

21 Cyc, 93-95.

Waiving the strict rule above stated, as we are will-

ing to do, plaintiff is, beyond all question, entitled to

interest from the date of Van Houten 's death. The guar-

dianship then terminated (15 Am. & Eng. Enc. Law [2d

Ed.], 45; 21 Cyc, 51), and upon the termination of the

relation the guardian's estate owed plaintiff whatever

sum might be found due on an accounting. It was the

duty of the guardian's personal representative to file an

account of the guardianship and procure settlement

thereof. (15 Am. & Eng. Enc. Laiv, [2d Ed.], 112; 21

Cyc, 153), and upon her failure to do so, the guardian's

surety had the right to.

Curtis V. Bailey, 1 Pick., 198-199.

Chapin v. Livermore, 13 Gray, 561-562.

There was, then, from the time of Van Houten 's

death, a sum of money due plaintiff, the amount of which

it was defendants' duty to ascertain and pay over, and

because of their failure to do so, interest must be allowed

against them from that time.

** Appellant strenuously insists that no interest

whatever should be allowed. The claim is without merit.

Defendant had no reasonable ground for refusing to

account, at least as to the fees earned upon the claims

embraced in the list of 7500 cases. To that extent he
was clearly indebted to Mason, less the amount of any
payments which he had made. He had in his possession

and control the means of determining the amount of

such indebtedness, and as to an indebtedness which he
ought not to have disputed he should have ascertained
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the amount due and tendered it without prejudice to a

dispute concerning other items. Interest is allowed

both at law and equity upon money due. As said by
this court in Curtis v. Innerarity, 6 How. 146, 154, con-

sidering and overruling an excejition to an allowance

of interest from the time certain payments had become
due:

" *It is a dictate of natural justice, and ths law of

every civilized country, that a man is bound in equity,

not only to perform his engagements, but also to repair

all the damages that accrue naturally from their breach.
* * * Every one who contracts to pay money on a

certain day knows that, if he fails to fulfill his contract,

he must pay the established rate of interest as damages
for his non-performance. Hence it may correctly be
said that such is the implied contract of the parties'."

Spalding v. Mason, 161 U. S., 375, 395-96.

While the amount to which plaintiff is entitled, to-

wit: $33,400.00, with interest on that sum of 6 per cent

from January 25, 1904, the date of Van Houten's death,

will exceed the penalty of the bond, he is nevertheless

entitled to a decree for the full amount, principal and

interest, against the surety as well as against Van

Houten's personal representatives. From the time of a

breach of the conditions of a bond, interest should be

allowed upon the penalty by way of damages.

Perit V. Wallis, 2 Dallas, 252.

U. S. V. Arnold, 24 Fed. Cas. 868, 872, Affirmed,

Arnold v. U. S., 9 Cranch, 119.

Lewis V. Dtvight, 10 Conn. 95, 102.

And recovery for interest may be had against the

sureties beyond the penalty of the bond. The penalty is

the limit of liability at the time of the breach of the bond.

The interest is allowed as damages against the surety,

as well as the principal, because of his misconduct in not

responding to that which he had undertaken.
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Burchfield v. Haffey (Kan.), 7 Pac. 548, 550.

Mullen V. Morris (Neb.), 62 N. W., 74, 79.

Probate Judge v. HeydocU, 8 N. H. 491, 494,

Brighton Bank v. Smith, 12 Allen, 243.

Carter v. Thorn, 18 B. Mon., 614.

Bobbins v. Lang, 16 N. J. Eq., 59.

Brainard v. Jones, 18 N. Y. 35.

Clark V. Wilkinson, 59 Wis., 553.

Walcott V. Harris, 1 K. I., 404.

Washington Etc. Co. v. Colton, 26 Conn. 42.

Tyson v. Sanderson, 45 Ala., 364.

Smith V. Macon, 1 Hill Eq. (S. C.) 339.

Baker v. Morris, 10 Leigh, 294,

' ^It is commonly said that the damages cannot exceed

the penalty of a bond. Rightly understood, the state-

ment is true. But what is the penalty in a bond for the

payment of damages? It is the amount which the

obligors agree to pay, if the whole penalty be needed for

the purpose, for the damages sustained by the obligee

by a breach of the bond, the amount to be paid as soon

as the breach occurs. The obligee is to have the penalty

at a particular and definite time. Immediately upon a

breach of the bond the penalty is due to him. If he gets

it then he gets what the contract provides ; if he gets it

later, he gets less than what the contract provides. If

then, the penalty be paid after the breach, interest

should be added for the detention of the penalty, to

make it equivalent to a payment at the date of the

breach.

''After the penalty is forfeited, it becomes a debt

due. The sureties then stand in the relation of prin-

cipals to the obligee, owing him so much money then

due. To ascertain the precise sum may require calcula-

tion, but that is certain which can be made certain.

The rule, common to contracts generally, applies, that

where money is due and there is a default in payment
interest is to be added as damages. The defendants

should pay damages for detaining the damages which

they bound themselves to pay at a prior date. The
penalty of the bond is payable because the principal did
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not fulfill his obligation; the interest is the penalty

upon the sureties for not fulfilling theirs."

Wyman v. Robinson, 73 Me. 384, 387.

IN CONCLUSION.

We appreciate the reluctance with which courts ren-

der a decree holding a surety for the payment of a large

sum of money. In the present case, we do not impute

to the surety any intent to defraud the Newberry chil-

dren. Indeed we have no doubt that neither the children,

or their rights, ever entered his mind. What he did was

probably done with no thought of the consequences to

himself or others, but merely from a desire to accom-

modate his friend. But that he acted in good faith and

from an accommodating disposition, will not give back to

plaintiff that which, by the surety's action, was taken

from him. Is it just that the burden of that for which

the surety is responsible should be taken from him and

placed upon plaintiff? He, a mature man, entered into

the relation which rendered him liable to loss voluntarily.

Plaintiff, a little child, had nothing to say concerning the

transaction furthered and rendered possible by the

surety's act, whereby he lost his inheritance. It will not

do now to say that the inheritance was of no value. The

child had an inheritance. It was represented to the court

which the law had constituted to guard children's inter-

ests, that the inheritance was of a fixed and considerable

value. Based upon that representation, a guardian was

appointed to safeguard his interests and the bond fixed

in such amount as would preserve him from loss if the

value of the inheritance were what it was represented

to be. In orderly sequence followed the representations
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that it was for the interest of the child that his valuable

estate should be sold, and then that it had been sold and

its full value realized for him in cash. Surely it does

not lie in the surety's mouth, if it lies anywhere, to say

that had the representations been otherwise, had the

property been represented to be of little or no value, or

had a sale for an insignificant sum been reported, the

sale would have been confirmed and the child divested of

his title. Nor is it permissible now to speculate as to

whether, if plaintiff had not lost his inheritance through

the medium of a fraudulent sale for which the surety is

in law and morals responsible, he would have lost it in

some other fashion. Who may say what the result would

have been had plaintiff's guardian discharged his duties

faithfully and devoted himself to managing and preserv-

ing his ward's estate? Who can say what would have

been the result if instead of it being put in the power of

Mr. Newberry to encumber his children's property with

a greatly increased mortgage, he had been thrown upon

his own resources and required to meet the situation

honestly? Had he ceased from real estate speculation

when his wife died in 1890 ; had he then disposed of his

bank stock, which, as personal property, should first have

been used in paying community indebtedness; had he

acted conservatively instead of pursuing his course of

speculation as though panics never came, and have given

his time and attention to business instead of matrimony

and travel, it is no violent presumption that he might

have saved this property for himself and for his children.

But where is room for speculation concerning such

matters? Speculation as to what the course of events
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might have been had they not been what they were, may

enthrall the dreamer, but have no place in so practical a

thing as litigation. Those for whose acts and representa-

tions defendants are responsible made up a record

through which, by judicial findings and judicial action,

the value of plaintiff's inheritance was fixed, and then

taken from him and lost to him. Every principle of

natural justice, as well as of the written law, forbids they

shall now be heard to impeach that record and require

the court to embark upon a sea of speculation to deter-

mine whether plaintiff lost anything, or if he did, if it

would not have been lost to him legitimately had it not

been taken from him unlawfully.

We most earnestly insist that the judgment that was

made in order to divest plaintiff of his property shall not

now be set aside, and that defendants shall respond to

him in the terms of the adjudication that their principal

secured against him. We pray, therefore, a reversal of

the decree appealed from, and a direction to the lower

court to render a decree in plaintiff's favor.

Respectfully submitted,

BELDEN & LOSEY,

GRAVES, KIZER & GRAVES,

Solicitors for Appellant.
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These appellees have not received a copy of the

record on this appeal, and their counsel is compelled

to prepare this brief at this time—January 15, 1912

—

(before receiving copy of record) by reason of en-

forced absence of the solicitor of these appellees,

which absence will continue until after the expiration

of the time within which to file a brief herein.

These appellees are, therefore, unable to comply

with the rules of the court in the preparation of this

brief. The trial court's opinion, therefore, will be

quoted in full because it sets forth most of the facts

and discusses the law of the case. Apellee Monaghan

will no doubt set forth the facts in his "Statement of

the Case" and fully comply with the rules of the court

in the preparation of his brief, so that the Court will

not be at serious disadvantage by failure of these ap-

pellees to follow the rules of the court in the prepara-

tion of this brief.

OPINION OF TRIAL COURT.

RUDKIN, District Judge. This is a suit on a guar-

dian's bond. The administratrix of the estate of the

deceased guardian, the heirs at law of the deceased

guardian, and one of the sureties on the bond of the

deceased guardian are made parties defendant. There

is little or no controversy over the facts, although the

materiality or relevancy of some of the facts is chal-

lenged by the complainant.



Pauline B. Newbery, a resident of Spokane county,

died intestate on the 4th day of August, 1890, leaving

her surviving a husband, A. A. Newbery, and two

minor children, William Fraser Newbery, the com-

plainant in this suit, and Laura Isabel Newbery, who
died in infancy unmarried and without issue. The de-

ceased left an estate in Spokane county consisting of a

community interest in certain real property, a par-

ticular description of which is not material at this

time. Upon her death one-half of the community

property passed to the surviving husband, and the re-

maining half descended to the two minor children,

share and share alike, under the local laws of the

state. At the time of Mrs. Newbery's death a portion

of the community real property was encumbered by a

mortgage held by the Northwestern & Pacific Hypo-

theek Bank and the surviving husband, the father of

the two minor children, applied to the bank for a re-

newal of the mortgage and an increase in the amount

of the mortgage loan. The bank agreed to renew the

mortgage and to increase the amount of the loan, on

condition that the father would clear or perfect his

title to the mortgaged property, and the following re-

markable procedure was resorted to for that purpose,

under legal advice.

B. C. Van Houten, one of the father's business as-

sociates, was appointed guardian for the two minor

children, and the defendant Monaghan and others

became sureties on his bond in the penal sum of $40,-
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000. The father then commenced an action in the

Superior Court of Spokane county against the guard-

ian and the two minor children, for the partition of

three certain parcels of land owned by the community,

at the time of the wife's death. The complaint con-

tained a description of the property, set forth the

interest of each of the parties, alleged that partition

could not be made without prejudice to the owners,

and prayed that the property be sold and the proceeds

divided among the respective owners as their interest

might appear. The defendants appeared in the action

and put in issue the allegations of the complaint. A
reference was ordered by the court, and after a formal

hearing the referee made a report recommending a sale

of the property as prayed in the complaint. This

report was confirmed and the referee was directed to

make the sale. Thereafter the referee reported that

he had sold the three several parcels of land to one

J. F. McEwen (who was another of the father's busi-

ness associates) for sums aggregating $64,800, in cash,

and that he had paid one-half of the proceeds of the

sale to the father and the remaining half to the guard-

ian of the minor children. Receipts from the father

and the guardian were returned and filed in court,

acknowledging the receipt of the respective sums thus

alleged to have been paid over. The report of sale

was adopted and confirmed by the court, and the

referee conveyed the property to the purchaser. Im-

mediately thereafter McEwen, the purchaser, con-



veyed the property to the father, and by this means

or subterfuge, his title was cleared or perfected. In

truth and in fact McEwen paid nothing for the prop-

erty at the partition sale, and it was never contemplat-

ed that he should. The guardian did not in fact re-

ceive the sum of $32,400, or any other sum, on account

of the sale, nor was it contemplated that he should.

The entire proceeding was a mere fraudulent scheme

or device resorted to for the purpose of divesting the

title of the two minor children and vesting it in the

father, to the end that he might mortgage or encumber

the property. I do not desire to be understood as hold-

ing or finding that the father intended to perpetuate a

fraud on his infant children, for there is no evidence

that he did, but such was nevertheless the legal efifect

of the whole proceeding. While the guardianship was

a general one, the active duties of the guardian began

and ended with this single transaction some twenty

years ago. The guardian thereafter died testate in

King county of this state, on the 2Sth day of January,

1904, and his estate passed through due course of ad-

ministration. His will was admitted to probate, an

administratrix with the will annexed was appointed

and qualified, notice to creditors was published under

date of April 30th, 1904, and the administration was

closed by final decree on the 13th day of July, 1905.

No claim on behalf of the complainant was presented

to the administratrix of the estate of the deceased

guardian within the year allowed by the state statute

of non-claim, or at all. The only estate left by the de-
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ceased consisted of some worthless mining stock, for

which the administratrix received the nominal sum of

$5.00 at administration sale. No other property of the

deceased, of any kind, character or description, came

into the hands of his personal representative or de-

scended to his heirs or next of kin.

The complainant left the state of Washington at an

early age and attended school at different places in the

east until he attained the age of about fifteen years. He

then entered the United States navy where he remained

until he attained his majority. During his term of

service in the navy he was stationed the greater part

of the time on the Atlantic coast. On attaining his

majority he left the navy and wandered about the

country from place to place for about two years until

he finally settled in Utah, of which state he is now a

citizen. He had no actual notice of the partition or

guardianship proceedings until shortly prior to the

commencement of this suit. At that time he received

a quit-claim deed from his father for his signature,

and investigations made by his attorneys led to a dis-

closure of the proceedings in question. He did re-

ceive notice from his stepmother, however, when of the

age of nineteen years and about five years prior to the

com.mencement of this suit, to the effect that he had a

claim to certain property in the city of Spokane, de-

rived from or through his mother, which he might

establish, provided he instituted proceedings for that

purpose within one year after attaining his majority.



This notice admittedly referred to other property and

other rights and not to the bond in suit. The original

action was commenced on the law side of this court on

the second day of February, 1910, and within a few

months after the complainant attained the age of

twenty-four years. The case was later transferred to

the equity side of the court and the present bill was

filed on the 2Sth day of March, 1910. The adminis-

tratrix and the heirs on the one hand, and the surety

Monaghan on the other, have appeared separately, but

their defenses are in some respects the same.

Under the foregoing facts the complainant con-

tends, in brief, that he in his own right and as next of

kin to his deceased sister, is entitled to recover the full

amount for which their interest in the community-

property was sold, at the partition sale, with legal in-

terest from that date. The defendants on the other

hand contend. First, That the remedy of the complain-

ant is at law and not in equity; Second, That the in-

terest of the complainant and his deceased sister in the

community property at the time of their mother's death

was of no value, and consequently that they were not in-

jured or defrauded by the proceedings complained of;

Third, That the suit is barred by the state statute of

non-claim, for failure to present the claim to the ad-

ministratrix of the estate of the deceased guardian

within the time limited by lav/, and, fourth, that the

suit is barred by the statute of limitations.

If this suit were instituted in the proper forum



and within the proper time 1 am of opinion that the

complainant is entitled to recover under the allega-

tions of the bill and according to his theory of the

case, but in view of the conclusion I have reached as

to certain of the defenses interposed a further consid-

eration of the merits of the complainant's claim be-

comes immaterial.

A few words will dispose of the case made against

the administratrix and the heirs at law. The ad-

ministratrix was not such at the time of the com-

mencement of this suit and had not been for years.

Nearly five years prior to its commencement she had

fully administered the estate under and in accordance

with the local law. She had fully accounted for all

property by her received, and had been discharged

from her trust The correctness of her accounts is not

now assailed and she cannot be called upon at this late

day to further account to this or any other court.

I presume it will not be contended that heirs are

liable for the debts or obligations of their deceased

ancestors beyond the amount of their inheritance. 14

Cyc, 186. It is not claimed that the heirs of the de-

ceased guardian received an inheritance of any kind

or of any value from him. On the contrary it clearly

and satisfactorily appears that the guardian died

utterly insolvent; that his entire estate consisted of

worthless mining stock, and that no part of this de-

scended to his heirs or next of bin. As to the admin-



istratrix and the heirs, the bill must therefore be dis-

missed, regardless of other defenses interposed.

In view of this conclusion it is perhaps unnecessary

to consider the effect of the failure to present the

claim in suit to the administratrix of the estate of the

deceased guardian, but inasmuch as the bar of the

statute of non-claim may inure to the benefit of the

surety, I will refer briefly to that question.

The complainant contends that the state statute of

non-claim does not apply to equitable or unliquidat-

ed claims such as this, citing Neis v. Farquaharson, 9

Wash., 517. With this conclusion I am unable to

agree
,
whether we consider the question an open one,

or as foreclosed by the decisions of the local courts.

Section 1745, Rem. & Bal. Code, provides that every

executor and administrator shall immediately after

his appointment cause to be published in some paper

printed in his county, a notice to the creditors of the

deceased, requiring all persons having claims against

the deceased to present them with the necessary vouch-

ers within one year after the date of such notice.

Section 1472 provides that if a claim is not present-

ed within one year after the first publication of notice

to creditors it shall be forever barred. This statute

would seem to apply to mere personal claims against

the estate of a deceased guardian or executor, and it

has been so held.
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In construing the word "claim'' in a similar statute

in Fretwell v. McLemore, 52 Ala., 124, 140, Brickell,

C. J., said:

"The language of the statute is clear, unambigu-
ous and comprehensive. Words more significant

to express every demand to which a personal rep-

resentative can or ought to respond, or which can

charge the assets in his hands subject to adminis-

tration, or more expressive of every legal liabil-

ity, resting upon the decedent, could not have

been employed."

In Rhodes v. Hannah's Adm'r, 66 Ala., 215, it was

held that the claim of a ward against the estate of a

deceased guardian was barred by the statute of non-

claim unless presented within the time limited by law.

To the same effect see:

Taylor's Adm'r v. Robinson, Adm'rx, 69 Ala.,

269.

Connelly v. IVeatherby, 33 Ark., 650.

Patterson v. McCann, 39 Ark., 577.

Purcelly v. Carter, 45 Ark., 299.

Pagett v. State, 45 Ark., 495.

Gillespie v. Winn., 65 Cal., 429.

McGrath V. Carroll, 110 Cal., 79.

See also:

Hill V. State, 23 Ark., 604.

Nichols V. Shearon, 49 Ark., 75.

Estate of Halleck, 49 Cal., 111.

Lathrop V. Bampton, 31 Cal., 58..

Sharpstein v. Friedlander, 54 Cal., 58.

Foinler V. True, 76 Maine, 43.

Atty. Gen. v. Brigham, 142 Mass., 248, 18 Cyc,
467.
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The word "claim" has been given the same broad,

comprehensive construction by the Supreme Court

of this state. In Barto v. Stewart, 21 Wash., 605, the

court construed the word "claim" as synonpmous with

"cause of action," and in express terms overruled the

case cited by the complainant. An executor or ad-

ministrator may be required to account for trust funds

or property which come into his hands, regardless of

the statute of non-claim, but no such case is presented

here. No property or trust funds came into the cus-

tody of the deceased guardian himself, and it is not

claimed that any such came into the hands of his per-

sonal representative or descended to his heirs or next

of kin. The complainant is seeking to enforce a mere

personal demand against the estate of his deceased

guardian ,and as such it is clearly barred by the statute

of non-claim, which applies to all claims, known or

unknown, and to all persons whether sane or insane,

infants or adults, residents or non-residents. It is

claimed, however, that a federal court of equity is not

bound by the state statute of limitations or of non-

claim, and insofar as claims purely equitable are con-

cerned, this much may be conceded. But the statute

of non-claim is enforced with even greater strictness

than the general statute of limitations. Its object it to

secure an early and final settlement of estates, to the

end that the residum m.ay be distributed to the heirs

or next of kin free from encumbrances or charges

which would lead to protracted litigation.
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Hall V. Bumstead, 20 Pickering, 106.

And it would be an unusual case indeed in which a

federal court of equity would feel warranted in sub-

jecting an estate to the payment of a mere personal

demand, several years after the bar of the statute of

non-claim became absolute. No such case is presented

here.

In Morgan v. Hamlet, 113 U. S., 449, a bill in

equity was filed for an accounting of certain matters

growing out of a partnership, and the statute of non-

claim of the state of Arkansas was interposed in de-

fense. After referring to the state statute, which does

not differ from the statute of this state, and to the

decisions of the local courts, which do not differ from

the decisions of the courts of this state, the court said:

"It is sought, in argument on behalf of the

appellants, to distinguish their case, at least the

case of the two infant children of Samuel D.
Morgan, from any case within the statute of non-

claim, on the ground that at the death of their

father, his title to the real estate, which constitut-

ed the plantation, descended to them as his heirs

at law, and thereafter as to the operations con-

ducted by John Morgan in 1864 and 1865, having
no guardian, the latter was in equity their repre-

sentative and guardian de son tort and trustee,

so that upon his death, and until they arrived af

age, there was no one competent to make a de-

mand against his administrator, within the terms

of the statute.

"But we are unable to appreciate the force of

this supposed distinction. The statute in question
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contains no exception in favor of claimants under
disability, of non-age, or otherwise; the claim of

the complainants against John G. Morgan was
adverse to his administration, although it may
have originated in consequence of a relation of

trust; and there is no ground that we are able to

understand, upon which it can be excepted out

of the operation of the statute in question. Their
claim was clearly against the administrator of

John G. Morgan, whether the latter be considered

as the defaulting partner of themselves or of their

father. Whatever its description, it v/as a claim

against the estate of John G. Morgan, and for

which his personal representative was in the first

instance liable; and the statute is a bar to every

such claim unless presented within the time pre-

scribed. On this ground the decree of the Circuit

Court is affirmed."

For these reasons I am of opinion that the claim

against the estate of the deceased guardian is barred

both at law and in equity. The Supreme Court of the

State of Washington has held that the undertaking of

the surety is collateral security for the performance

of the duties of the principal, and that no action can

be maintained against the surety unless the liability

of the principal exists at the time of the commence-

ment of the action. Spokane County v. Prescott, 19

Wash., 418. There is no doubt a conflict of authority

on this question, but, "No laws of the several States

have been more steadfastly or more often recognized

by this court, from the beginning, as rules of decision

in the courts of the United States, than statutes of

limitations of actions, real and personal, as enacted by
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the legislature of a State, and as construed by its high-

est court."

Bauserman v. Blunt, 147 U. S., 647, 652.

Aside from this the suit is barred by the special

statute of limitations of the state applicable to sureties

on the bonds of executors, administrators and guard-

ians.

Section 1432, Rem. & Bal. Code, provides that, "an

action against sureties shall be commenced within six

years after the revocation or surrender of letters of

administration or death of the principal."

Section 1633, Id., provides that, "all the provisions

of chapter eight of this title relative to bonds given

by executors and administrators shall apply to bonds

taken of guardians."

The complainant admits that the suit at bar is con-

trolled by these provisions; that the suit is barred by

them, and that the complainant is entirely without

remedy in the courts of the State of Washington.

Again he insists, however, that these limitations are not

binding on a federal court of equity. This rule may

be conceded in certain cases, but I deny its application

to the case now under consideration. No doubt a state

legislature may not limit or restrict the general juris-

diction of a federal court of equity, but its power to

limit and restrict the obligation of sureties on statutory

bonds is supreme; and if under the laws of the state
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the surety is released at the expiration of six years

from the death of his principal, it is beyond the power

of a court of law, or a court of equity, state or federal,

to revive the obligation. The bond in suit is not a

mere private contract inter parties, and the special

statute of limitations does not affect the remedy merely.

In speaking of a similar statute of Wisconsin in

Hudson V. Bishop, 32 Fed., 519, 523, the court said:

"When the legislature of Wisconsin provided
for the giving of a bond by a guardian, it had a

right to enact and declare the duties and obliga-

tions imposed thereunder upon the sureties sign-

ing the sam.e. The extent of the liability thereby
imposed is to be determined by the statute of Wis-
consin, no matter in what forum suit may be
brought thereon. When the statute in express

terms declared that, as against the sureties, no ac-

tion can be maintained unless brought within four
years after the discharge of the guardian, this

defines the extent of the liability of the surety. It

cannot be treated as a mere matter affecting the

remedy upon the contract of suret^^ship, but it is

part of the contract itself. In this regard sureties

stand in a different position than the principal.

The guardian receiving the property of his wards
v/ould be liable to account therefor without any
statutory declaration to that effect. He has no
vested interest in any particular period of limita-

tion, and can not complain if the statute should be
entirely abrogated. When, however, a person is

asked to assume the position of a surety for an-

other, by signing a statutory bond, and the statute

expressly limJts his liability by providing that he
cannot be sued thereon after a fixed period, it will

not do to hold that the limitation is a mere matter
of form, affecting the mode of procedure, and that
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it may be wholly taken away by legislative enact-

ment. It is a substantial right protecting the

surety by limiting the extent of the liability as-

sumed, and enters into the obligation of the bond
given under the statute. As such it is one of the

conditions of the contract, and therefore an action

cannot be maintained against the surety unless

brought within the period thus fixed."

These views were concurred in by the late Justice

Brewxr at circuit on a petition for rehearing. Hudson

V. Bishop, 35 Fed., 820.

Furthermore, while a court of equity will sometimes

remove the bar of the statute of limitations in order

to reach trust funds or trust property, this rule can

have little or no application to a mere surety "whose

duty is measured alone by the legal force of the bond,

and who is under no moral obligation whatever to pay

the obligee, independent of his covenant, and conse-

quently there is nothing on which to found an equity

for the interposition of a court of chancery." Pickers-

gill v. Lahens, 15 Wall., 140, 144.

For these reasons I am of opinion that the right of

recovery against either the personal representative,

the heirs or the surety is barred, and the bill is ac-

cordins:lv dismissed. I reach this conclusion with

the less hesitation because I have grave doubts as to

the inherent equity of the complainant's claim. Not-

withstanding the indefensible methods resorted to for

the purpose of divesting infants of their title to the

property in question, I doubt if they would have re-
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ceived any considerable sum had their mother's estate

been administered in the regular course. The com-

plainant invokes strict rules of law for the purpose of

fixing the amount of his covery, and he cannot com-

plain if his own conduct and his own rights are meas-

ured by the same rules. Let a decree be entered ac-

cordingly.

POINTS, AUTHORITIES AND ARGUMENT.

These appellees insist that this action is one that is

not cognizable by the court of equity. These appellees

objected to the amendment and transfer of the cause

from the law to the equity side of the court, and in-

sist that they have never been properly brought into

court, and have appeared specially in this action, and

have maintained such special appearance throughout.

If this be a law action, the statute of limitations ob-

solutely controls, and defeats any recovery as to or

against these appellees.

Section 1472 of Remington & Ballinger's Code pro-

vides that any claim not presented within one year

after publication of notice to creditors shall be barred.

Section 1479 of Remington & Ballinger's Code pro-

vides that no action shall be maintained upon any

claim until the same is first presented to the executor

or administrator.

Section 1477 of the same code provides that upon
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was thereby charged in 1904 with all the knowledge

which he now has.

If the appellant has a claim at all, he had the same

in 1904 and during the time that the estate of B. C.

Van Houton was being probated, and had ample op-

portunity to present his claim to the administratrix

of the estate of B. C. Van Houten, deceased, which he

failed and neglected to do. Under the authorities

hereinbefore cited, he is now barred from presenting

the same.

It does not matter upon what statute he relies.

The statute of limitations runs against a minor when
there is no saving clause as to minors:

Vance v. Vance, 108 U. S. 514, 2 S. C. R. 854.

Morgan v. Hamlet, 113 U. S. 449, 5 S. C. R.

583.

Schlarb v. Castaing, 50 Wash. 331.

The claim is barred under section 1432, Remington

& Ballinger's Code.

The holding in the 48 Wash., hereinbefore quoted

from, shows that there was error in not sustaining the

demurrer to the original complaint in the purported

law action, and also in not sustaining the demurrer to

the bill of complaint in the present alleged equity

action.

If this be an equitable action, and the bill was

properly brought, then the bill is insufficient, and the
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demurrer should have been sustained, because on the

equity side of the Federal court it was necessary for

plaintiff to allege and prove facts sufficient to show

that he was not guilty of laches, when the complaint

on its face shows that the action was not commenced

until the statute of limitations had run, if the action

were on the law side of the court.

Bower v. Stein, 101 C. C. A. 304, 177 Fed.

673 (Ninth Circuit).

Case of Broderick's IV ill, 21 Wall. 503, 517-9.

Thorn Wire Hedge Co. v. Washburn & Moen
Mfg. Co., 16 S. C. R. 94, 102, 159 U. S. 423.

Snipes V. Kelleher, 31 Wash. 386.

Griffith V. Seattle, etc., R. Co., 36 Wash. 627.

Kline v. Galland, 53 Wash. 504.

Wood V. Carpenter, 101 U. S. 141-2.

Horton v. Stecpnyer, 99 C. C. A. 335, 175 Fed.

756.

Wilson V. Plutus Mining Co. 98 C. C. A. 192-3,

174 Fed. 317.

An action at law would be perfect and complete.

This is purely and simply an action to recover a spe-

cific sum of money as to one specific transaction hap-

pening in connection with one specific court case, and

is not an equitable action, nor an action cognizable

by a court of equity.

Davis V. Bessemer Cotton Mills, 102 C. C. A.

240, 178 Fed. 784.

Lewis V. Cocks, 23 Wall. 466.

Ambler V. Choteau, 107 U. S. 590, 1 S. C. R.

556.

Killian V. Ebbinghaus, 1 10 U. S. 568, 4 S. C. R.

232.
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Gaines v. Miller, 111 U.S. 394, 4 S. C. R. 426.

Litchfield V. Ballon, 114 U. S. 190, 5 S. C. R.

820.

Allen V. Pullman Palace Car Co., 139 U. S.

• 658, 11 S. C. R. 682.

U. S. V. Bitterroot Development Co., 200 U. S.

451, 26 S. C. R. 318.

Revised Statutes of U. S., sec. 723, 4 Fed. Stat.

Ann. p. 530, 16 Cyc. 45, 92, 93, 100.

Ins. Co. V. Broun, 29 S. C. R. 412, 213 U. S. 25.

U. S. V. Bitter Root Co. 26 S. C. R. 318, 200

U. S. 451.

Griesa v. Mutual Life Ins. Co., 94 C. C. A. 640,

169 Fed. 509.

The right to recover damages in a legal action is

complete, was complete, an dat all times has been com-

plete, if appellant has or ever had any right of action.

Saymour v. Freer, 8 Wall. 202, 215.

We call special attention to 102 C. C. A. 240.

If we assume for the purpose of argument that this

is an equitable action, yet a court of equity will follow

the statute of limitations.

Badger v. Badger, 2 Wall, 87, 94.

New Albany v. Burke, 11 Wall. 96, 107.

Preston v. Preston, 95 U. S. 200.

Godden V. Kimmell, 99 U. S. 201, 210.

Hall V. Law, 102 U. S. 461.

Meath V. County of Phillips, 108 U. S. 553, 2

S. C. R. 869.

United States v. Beebe, 127 U. S. 338, 347, 8

S. C. R. 1083, 1087.

Central Trust Co. v. Continental Trust Co., 30

C. C. A. 235, 86 Fed. 517.
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Hale V. Coffin, 57 C. C. A. 528, 532, 120 Fed,

474.

16 Cyc. 177.

Equity is not for the purpose of relieving a party

from the statute of limitations. No such procedure

is known in equity practice.

Baker v. Cummings, 169 U. S. 189, 18 S. C. R.

367.

Patterson v. Hewitt, 195 U. S. 309, 25 S. C. R.

35, 16 Cyc. 38, 40.

The appellant was put upon inquiry in 1904, and is

therefore charged with all the knowledge that the in-

quiry would then have brought forth or which it did

bring forth—and this case shows that it brought forth

all the knowledge and evidence that has been pre-

sented in this case. Appellant, therefore, was charged

with that knowledge in 1904.

Wood V. Carpenter, 101 U. S. 135, 141-2.

Johnston v. Standard Min. Co., 148 U. S. 360,

13 S. C. R. 585, 588-9.

Wickham v. Sprague, 18 Wash. 466, 471.

Irwin V. Holbrook, 32 Wash. 349, 353-7.

Peterson v. Weist, 48 Wash. 339, 341.

Wetzler v. Nichols, 53 Wash. 285, 289.

Laches operate the same as do statutes of limitations,

from the time of the termination of the trust existing

between the appellant and his guardian. That trust

was terminated at the death of the guardian, under

the great weight of authorities, and was under all the

authorities, terminated when the appellant became of
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due and owing at the time of the death of Van Houton

is an assertion that the trust relation then ceased, and

the court of equity has no further jurisdiction of the

matter by reason of the existence of a trust; and when

the trust ceases to exist, the statute of limitations runs,

and the doctrine of laches applies in full force.

There was a perfect remedy by an action at law for

the amount of the claim, and there being a perfect

remedy at law, equity will not take jurisdiction, when

there is no other element in the case than a pure money

judgment.

It is confidently believed that the authorities cited

herein show the necessity for a presentation of the

claim before action can be commenced thereon. Neis

V. Farquharson, 9 Wash. 517, cited by appellant in

the trial court, is not the law of this state. The case

was cited, and that portion of it quoted by appellant

overruled, if it ever had any effect, in the case of Barto

V. Stewart, 21 Wash. 605, 618, in which latter case

the court used this language:

It is said that this court, in Neis v. Farquhar-

son, 9 Wash. 517 [1^7 Pac. 697), held a contrary

doctrine. It is true that it was said in that case

that it is questionable whether a claim of this

character was within the meaning of the statute

requiring claims to be presented to the executor

or administrator on pain of being barred if not

so presented; but that point was not neces-

sary to a decision of the case, and the decision

seems to have been put upon an entirely different

ground, viz., that the question could not be raised
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for the first time in this court. The principle, too,

appears not to be in accord with some of the

earlier decisions of this court. Scammon v. Ward,
1 Wash. 179 (23 Pac. 439); Reed v. Miller, 1

Wash. 426 (25 Pac. 334) ; Casey v. Ault, 4 Wash.
167 (29 Pac. 1048). But, however, this may be,

the case will be overruled in so far as the point

urged conflicts with the conclusion reached in the

present case.

We desire the court to bear in mind that Mr. New-

bery testified that he and his wife were insolvent at the

date of the death of his wife. Hence the appellant in

this case was not entitled to any property from the estate

of his mother, and he has not in fact lost anything that

really belonged to him. The additional money that was

borrowed on the property was used and spent for the

benefit of Mr. Newbery and his family, including the

appellant herein, and for the education of the appel-

lant. The guardian or bondsmen did not receive one

cent of the money belonging to the appellant, and have

not now and never did have one cent of money or one

cent's worth of property of the appellant's.

In a court of equity the appellant must be willing

that equity be done to the appellees. It would not be

equity to the appellees, or any of them, to render judg-

ment herein. The judgment of the lower court should

be affirmed.

Respectfully submitted,

H. M. Stephens,

Solicitor for Clara Wilkinson, Administratrix, and as

Guardian of Eugene Van Houton.
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STATEMENT OF THE CASE.

(Numerals in () refer to pages of Transcript

of Record.)

Not having the privilege of examining appellant's

brief before preparing brief for appellee Monaghan, we

shall not state in great detail the facts in the case, but

refer particularly to the statement of the facts in the

case contained in the opinion of Judge Rudkin, page

277 to the end of the paragraph on page 281. Counsel

for appellant, prior to the commencement of the suit

(125, 126), were informed of the fact that no moneys

passed in the guardianship proceedings and that the

purported receipt, plaintiff's Exhibit 5, did not state

the facts. Notwithstanding this, the appellant stands

upon the recital in the receipt and asks that he be allowed

to recover, not his actual damage, if any, but the amount

mentioned in the receipt with interest thereon, contend-

ing that under strict legal principles the appellees can

not question the receipt and that he is entitled to recover

in law the amount asked. In other words, he stands

upon his strict legal rights and asks the court to exer-

cise its equity powers to enforce these alleged legal

rights. The appellees contend

—

First: That the statutes of limitation bar appel-

lant's suit.



Second: That the appellant's laches bar his right

to recover even if the statute of limitations had not run.

Third: That the equity court has no jurisdiction

of the action.

Fourth: That even if the court has jurisdiction of

the action it must follow the law of the local forum upon

the statute of limitations and statute of non-claim.

We believe our contention can best be presented

without subdividing the argument.

It appears from the testimony that the heirs of the

deceased guardian never received any inheritance. The

estate of the deceased guardian was utterly insolvent.

Section 1745, Rem. & Ball. Code, requires that every

executor and administrator shall immediately after his

appointment cause to be published * * * a notice

to the creditors of the deceased requiring all persons

having claims against the deceased to present them

with the necessary vouchers within one year after the

date of such notice. Section 1472 provides that a claim

not so presented shall be forever barred. The word

'* claim" has been given a construction sufficiently broad

to include the one involved in this case.

Barto V. Stetvart, 21 Wash. 605.

Fretwell v. McLemore, 52 Ala. 124-140.



Rhodes v. Hannah's Admr., 66 Ala. 215.

Taylor's Admr. v. Robinson, 69 Ala. 269.

McGrath v. Carroll, 110 Cal. 79.

See also cases cited by Judge Rudkin on pages 284

and 285 of Transcript of Record.

The appellant, when he was 19 years of age dis-

covered sufficient facts to put him on inquiry, which

inquiry, if pursued with reasonable diligence, would

have disclosed every fact which he claims to have dis-

covered at the time of the commencement of this suit.

He is therefore barred under Section 161 of Rem. &

Ball. Code, which provides that any action by an heir,

legatee or other party interested against an executor

or administrator for alleged misfeasance, malfeasance

or mismanagement of the estate shall be brought within

one year from the time of final settlement or the time

such alleged misconduct was discovered.

Since he is barred in law he is barred in equity in

obedience to the statutes and by analogy also.

Schriever v. Garrison, 4 S. E. 660.

People V. Michigan Central Ry., 108 N. W. 772.

Note to Frame v. Kennedy, 12 Am. Dec. 368.

Smith V. Davidson, 40 Mich. 632.

Norris v. Hagen, 28 Fed. 275.

Horton v. Stegmyer, 175 Fed. 756.
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Miller v. Ash., 105 Pac. 600.

Foster v. Mansfield, 146 U. S. 88, 36 L. Ed. 899.

City of Centerville v. Turner County, 126 N. W.
605.

Redd V. Brun, 157 Fed. 190.

Clark V. Van Cleff, 71 Atl. 260.

Smith, Admrx., v. Wood, 7 Atl. 881.

Partridge v. Wells, 30 N. J. Eq. 176.

Section 159 of Rem. & Ball. Code pro\ddes that any

action for relief upon the ground of fraud must be

brought within three years, and the cause of action in

such case shall not be deemed to have accrued until the

discovery by the aggrieved party of the facts constitut-

ing the fraud. It is clear that under this three-year

statute an action for relief upon the ground of fraud

cannot be maintained by appellant for the reason that

he has slept upon his rights since he had sufficient knowl-

edge to put him on inquiry when he was 19 years of age.

See cases above cited.

Appellant seeks, therefore, to bring himself within

Section 1432 of the same code which provides that all

actions against sureties shall be commenced within six

years after the death of the principal, but it is admitted

that even this statute had run prior to the commence-

ment of ilie suit. Under any and all of the statutes

above qiiot/^d appellant's cause of action is barred, and



by analogy in equity the court holds the cause of action

barred under the doctrine of laches.

Apj>elJ tint's cause of action is nothing more nor

less than a money demand. The amount claimed to be

due and the judgment prayed for is a specific sum. It

is clear, then, that equity could not have more than con-

current jurisdiction, and the law is well settled that

where a court of law and a court of equity have concur-

rent jurisdiction, that the court of equity will apply the

same length of time as is prescribed by the statute of

limitations.

Ambler v. Chateau, 107 U. S. 586, 27 L. Ed. 322.

Alger v. Anderson, 92 Fed. 696.

Graveley v. Graveley Admr., 4 S. E. 218.

Barchent v. Snyder, 107 N. W. 329.

Gaines v. Miller Admr., Ill U. S. 395, 28 L. Ed.

466.

Stearns Admr. v. Page, 7 How. 819.

Jaffrey v. Bear, 42 Fed. 569.

Rudland v. Mastic, 77 Fed. 688.

Adams v. Guerard, 76 Am. Dec. 624.

Wetzel V. Minnesota Ry., 169 U. S. 237, 42 L.

Ed. 730.

Nash V. Ingalls, 101 Fed. 645.

Williams v. Neely, 134 Fed. 1.

Wilson V. Plutus Mining Co., 174 Fed. 317.



In Graveley v. Graveley Admr., supra, the court

said:

"It may be stated as a general rule, subject to

a few exceptions, that where the plaintiff can have

as effectual and complete a remedy in a court of

law as in a court of equity, and that remedy is

direct, certain and adequate, a demurrer, which is

in truth a demurrer to the jurisdiction of the court,

will hold. Storey Eq. PL, par. 473, and authorities

cited. And in a note to the above section it is said:

'The objection that the plaintiff has a plain, ade-

quate and complete remedy at law, is regarded in

the United States courts as affecting the jurisdic-

tion, and may therefore be taken at any stage of the

proceedings, or the court may raise the objection

of its own motion, though not raised by the plead

ings, or suggested by counsel.' " Citing cases.

In Barchent v. Snyder, supra, the court said:

"It is clear that the plaintiff planned his cause

of action on the equity side of the court, and it is

equally clear that he needed no equitable relief. It

is not necessary to reform the deed. The fact that

it is in legal effect a mortgage may be shown in an

action at law as well as in an action in equity.

(Citing cases.) No accounting is necessary, as the

amount claimed is but a single definite sum and does

not involve the examination of any account. So

there is no feature of the case calling for the exer-

cise of the peculiar powers of a court of equity.

The only relief necessary is a judgment for a cer-

tain definite sum of money held by the defendant

which of right is alleged to belong to the plaintiff.
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This relief can be fully obtained in an action at law

as for money had and received.

"It is suggested that the defendant holds the

money as a constructive trustee, and that equity

always will take cognizance of actions involving

trusts, even though there may be a remedy at law.

Mr. Pomeroy says in relation to this subject (1

Pomeroy's Eq. Juris. (3rd FA.), par. 177): 'Even

when the cause of action based upon a legal right

does involve or present or is connected with some

particular feature or incident of the same kind as

those over which the concurrent jurisdiction ordi-

narily extends, such as fraud, accounting, and the

like, still if the legal remedy by action and

pecuniary judgment for debt or damages would be

complete, sufficient, and certain—that is, would do

full justice to the litigant parties—in the particular

case, the concurrent jurisdiction of equity does not

extend to such a case. ' So it is said by the Supreme

Court of the United States: 'Whenever one person

has in his hands money equitably belonging to

another, that other person may recover it by

assumpsit for money had and received. * * *

The remedy at law is adequate and complete.' It

was held that an action in equity would not lie in

such a case." (Citing cases.)

In Gaines v. Miller, supra, the court said:

"The only semblance of the fraud alleged

is that Hammond fraudulently absconded and

secretly left the State of Missouri, concealing him-

self by traveling in places unknown to the appel-



lant. But this averment does not relate to the cause

of action. It is only made as an excuse for not

bringing the suit at an earlier time, and to take the

case out of the bar of the Statute of Limitations.

The law of Missouri R. S., Sec. 3244, provides that

if any person, by absconding or concealing himself,

prevent the commencement of an action, such action

may be commenced within the time limited by the

statute, after the commencement of such action

shall have ceased to be so prevented. The excuse

made by appellant for not sooner bringing her suit

was, therefore, available in an action at law.

Having found assets of Hammond's estate in Mis-

souri, and an administrator having been appointed,

an action at law was the plain and adequate method

for the recovery of the appellant's rights. The

Circuit Court, sitting as a court of equity, had,

therefore, no jurisdiction of the case."

In Stearns Admr. v. Page, supra, the court said:

''Statutes of limitations form a part of the leg-

islation of every government, and are necessary to

the peace and repose of society. When they are

addressed to courts of equity as well as to courts

of law, as they seem to be in all cases of concurrent

jurisdiction (as in matters of account), they are

equally obligatory on each court. In other cases,

courts of equity act upon the analogy of limita-

tions at law, and sometimes upon their own in-

herent doctrine of discouraging, for the peace of

society, antiquated demands, by refusing to inter-

fere where there has been gross laches or unreason-

able delay. They also interfere in many cases to
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prevent the bar of the statutes, where it would be

inequitable and unjust; and, for example, if a party

has perpetrated a fraud which has not been dis-

covered till the statutable bar may apply to it in

law, courts of equity will interpose and remove the

bar out of the way of the injured party. In cases

of mistake also, as well as fraud, they will not con-

sider the statute as running till after the discovery

of the mistake, as laches cannot be imputed to the

injured party till the discovery of the fraud or mis-

take has been made. (2 Story's Eq., Sec. 1520.)

But as lapse of time necessarily obscures the truth

and destroys the evidence of past transactions,

courts of chancery will exercise great caution in

sustaining bills which seek to disturb them. They

will hold the complainant to stringent rules of

pleading and evidence, and require him to make out

a clear case."

In Jaffrey v. Bear, supra, the court said:

"The plaintiff's contention must be, then, that

in every case of purely legal cognizance, in which

a party to a contract has been guilty of a fraud col-

lateral to the contract, the result of which has been

that the obligee has failed to sue, and has thereby

allowed the statute of limitations to run against

him, equity acquires jurisdiction. The principle

asserted would extend very far beyond the facts of

this case, and would effectually nullify the salutary

policy of the legislatures of our various states and

of the United States in their legislation against

stale claims. It would cover every case of mis-

representation, whether oral or acted, by which a



11

debtor might induce his creditor not to sue. It

would extend to an oral statement to a creditor

that he would gain nothing by suing, to a conceal-

ment by a debtor of the amount of value of his

property. In short, wherever a debtor has by

word or act falsely asserted that his creditor could

not obtain his debt by legal process, and has thereby

prevented the creditor from suing until the lapse of

the time fixed in the statute of limitations, the cred-

itor who is barred at law may, upon the theory of

this case, collect his debt in equity, if he can show

that he has subsequently ascertained that the

debtor's representations were false, and that he

was, without laches of his own, deceived by them.

I know of no adjudicated case taking this

ground. The two sections cited by counsel from

Story (Eq. Jur., pars. 1521, 1521a) evidently refer

to cases where equity has jurisdiction independently

of the. collateral fraud, and intend to state that, in

such cases, the court, in exercising its concurrent

jurisdiction, will not allow such fraud to have the

effect of barring relief. If it could be construed to

go further, it would be unsupported by authority.

If such a ground of equitable jurisdiction existed,

it would doubtless be covered by a line of cases

based upon it. The fact that this is, concededly, a

case of first impression, shows that no such prin-

ciple exists."

The above case and that of Rudland v. Mastic, 77

Fed. 688, conclusively dispose of appellant's claim that

the fact that the statute of limitations had run would

give this court jurisdiction in this action.
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In Adams v. Guerard, supra, the court said:

"Mere inaction in a case where the statute

makes it a bar, is a bar in equity as well as at

common law. I apprehend there is no case—cer-

tainly no case has been produced in this argument

—where a court of equity has relieved a party from

the operation of the statute where the bar had

attached before the case was brought in some shape

into a court of common law or a court of equity."

In Nash v. Ingalls, supra, the court said:

"The law requires that in order to relieve him-

self from the consequences of delay in seeking a

remedy for a wrong, a party should have given rea-

sonable attention to his own affairs, and he is

chargeable with knowledge of such facts as such

reasonable attention would have afforded him.

Foster v. Railway, 146 U. S. 88."

After discussing the statute of Ohio which applied

to the action in question, the court said:

"But the plaintiff seeks to excuse himself from

the operation of the statute as follows : He says

that the trust set up by the bill is an express trust,

and the suit was brought within the proper time

after its repudiation. As an abstract proposition,

the doctrine is correctly stated, where no other facts

are stated which create a cause of action at an

earlier date. But here a distinct violation of the

trust is alleged to have occurred as early as the

beginning of 1878, and this is the ground of the suit.

The injury occurred at that time, and the cause of
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action immediately arose. The object of the trust

having been already defeated, it was open to him

to sue for and recover the funds remaining in the

hands of the trustee. If an accounting was neces-

sary, that could have been demanded in his suit.

His right to maintain such suit was no more perfect

when he commenced the present suit than it had

been for nearly 20 years before that time. No fact

material to his right of action had occurred in the

interval, and it would have been entirely competent

for him to have maintained an action in the simili-

tude of an action at law for money had and received

at any time before it had become barred by the

statute. '

'

The court further in its opinion quotes, with

approval, the following language from Badger v.

Badger, 2 Wall. 87

:

''Courts of equity in cases of concurrent jur-

isdiction consider themselves bound by the statute

of limitations which govern courts of law in like

cases, and this rather in obedience to the statutes

than by analogy."

In Williams v. Neely, supra, the court said:

"In the application of the doctrine of laches

the settled rule is that courts of equity are not

bound by, but that they usually act or refuse to act

in analogy to, the statute of limitations relating to

actions at law of like character. (Citing cases.)

The meaning of this rule is that, under ordinary

circumstances, a suit in equity will not be stayed
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for laches before, and will be stayed after, the time

fixed by the analogous statute of limitations at law;

but if unusual conditions or extraordinary circum-

stances make it inequitable to allow the prosecution

or a suit after a briefer, or to forbid its main-

tenance after a longer, period than that fixed by

the statute, the chancellor will not be bound by the

statute, but will determine the extraordinary case

in accordance with the equities which condition it."

Appellant's theory of this case put in plain lan-

guage is this : The appellee should not be permitted to

show the true facts relative to the guardianship proceed-

ings because appellant, if recovery was allowed, would

profit greatly by standing upon the recital contained in

the receipt and because in certain law cases settlements

by principals have been held to bind the sureties.

The leading case cited by appellant is United States

v. Girault, 11 How. 22, 13 L. Ed. 587.

Another is Lockhart v. Leeds, 63 Pac. 48, and un-

doubtedly others will be cited in appellant's brief.

These cases are clearly distinguishable.

In United States v. Girault, the district attorney in

his brief says:

*'He, Girault, is chargeable, and so are his

sureties, upon his official receipts and returns,

because those receipts issued and those returns en-

titled the persons to whom those receipts were
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given, and their alieness to patents for the lands

mentioned in those receipts as having been paid

for."

The court will notice that while Girault did not

receive the money, he issued receipts which transferred

to the entrymen the same rights from the government

as they would have gained if the money was actually

paid in. The court held that the defendant's bondsmen

bound themselves for the fulfillment of Girault's duties

and that they were responsible for the fraud committed

upon the government, but the government first showed

that these frauds cost it the amount of money mentioned

in the receipts, while in the case at bar appellant did

not show, but endeavored to prevent the appellees from

showing the true facts.

In Lockhart v. Leeds, supra, the court cites with

approval the following language from 1 How. 250:

"The amount charged to the collector at the

commencement of the term is only prima facie evi-

dence against the sureties. If they can show by cir-

cumstances or otherwise that the balance charged

in whole or in part has been misapplied by the col-

lector prior to the new appointment, they are not

liable for the sum so misapplied."

And the court adds:

"There is neither sound moral nor natural jus-

tice in its effort to shut out the truth and fix liability
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upon the defendant for a defalcation occurring

before it became obligated as a surety. Neither is

there any principle of public policy or of settled

law which would close the door to the truth under

a bond such as that here involved."

Another case cited on the argument below is Mont-

gomery V. Cochran, 121 Fed. 17. In that case there was

no question upon the accuracy of the receipt. Checks

were received instead of cash and the money deposited

in the bank, and the bank afterwards failed. We ven-

ture to say that had the receipts been for $200,000 while

only $110,000 were received, the treasurer would be per-

mitted to show the actual amount of money that passed,

and certainly his sureties would have been so permitted.

Another case cited is Cowden v. Trustees of

Schools, 85 N. E. 924, and the real point in issue in that

case was touched upon by the court when it said:

"The claim is neither a false nor a fictitious

one. The money is absolutely due."

In this case the claim is both fictitious and false.

Another case cited was State ex rel. Weaver, 4 S.

W. 697. The distinction is found on page 700:

"Nevertheless, it must be conceded that the

ward's title to the land is gone from him; that it

was worth $2160; that he has been divested of his

^title thereto by the solemn adjudication of a judicial
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tribunal having jurisdiction of the subject matter."

Braden v. Mercer, 7 N. E. 155, was cited, but the

question raised there was very different. In that case

a final settlement of the guardian's accounts had been

had and no appeal was taken from it, and no proceed-

ings had to open it in accordance with the statute, and

the court held that in the absence of fraud and collusion,

a settlement could not be attacked, and in support of its

conclusion cited the decision of Casoni v. Jerome, 58

N. Y. 322, where the court expressly so holds.

On the other hand, the following decisions hold that

even in judicial proceedings the actual facts may be

shown in equity:

Mondell v. Mondell, 5 Johnson's Chanc. 283.

Paulding v. Sharkey, 88 N. Y. 432.

Croft V. Williams, 88 N. Y. 384.

Nam V. Oakley, 120 N. Y. 89.

Joy V. Campbell, 1 Shoales S L. 341.

Bruhn v. Gillett, 21 N. E. 676.

Powell V. Powell. 18 N. W. 203.

In Mondell v. Mondell, supra, trustees joined in a

receipt for money and the court held that it would raise

a presumption that it came equally into the possession

or under the control of all, and that there must be direct

and positive proof to rebut the presumption. We
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believe that the principle appears plainly in the ease

that a receipt may be explained under these conditions.

In Paulding v. Sharkey, supra, the will of Paulding

empowered his three executors to sell his real estate.

They made a sale by a joint conveyance. The consider-

ation was paid by check, payable to the order of one of

the executors who in good faith indorsed it to Gardner,

a co-executor, who collected it. The court held that the

other executors, after the death of Gardner, were not

liable therefor, saying:

"By the accounts submitted to the surrogate

it appears that the money in question never came

to the hands of Sharkey. There was on his part

the exercise of good faith in the execution of his

trust. The co-executor had an equal right with

Sharkey to the possession of the money, and it

came into his hands thereafter without fault on the

part of the respondent, nor is there anything in the

case which should make him liable for the subse-

quent acts or the default of his co-executors in rela-

tion thereto. The earlier cases in regard to the

liability of one trustee who had joined in a deed

with his co-trustee, but who in fact received none

of the purchase money, were considered in Mondell

v. Mondell, 5 Johnson's Chancery, 283, and the

question relating to the liability of one executor for

moneys received by his associate has been fully dis-

cussed in the case of Croft v. Williams, recently

decided by this court in 88 N. Y. 384, and the con-

clusion reached that such joint act, when necessary
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and only formal, is insufficient of itself to impose

such liability,"

In Croft V. Williams, supra, certain property was

sold and the money delivered to one executor in the

presence of his associate, who did not object. It was

later misappropriated and this executor became in-

solvent. It was held that the other executor, who was

solvent, and who stood by and made no objection to the

delivery of the money to the other, was not liable for

the misappropriation, the court saying:

"The open opinion both upon authority and

principle is that such joint act, where necessary

and only formal by itself, draws with it no liability

for the waste of the co-executor."

It was further sought to hold the solvent executor

upon the ground of joint negligence, and it was held that

he was not liable on that account.

In Nanz v. Oakley, supra, it was held that co-

executors and co-administrators are jointly responsible

for joint acts, and each is separately answerable for his

separate acts and faults. In all of these cases it

appeared upon the records in the suriogate's office that

the moneys had been received by the executors or

guardians, and the actual facts were permitted to be

shown.
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In Joy V. Campbell, supra, Lord Redesdale said:

'*If a receipt be given for the mere purpose of

form, then the signing will not charge the person

not receiving, but if it be given under circumstances

purporting that the money, though not actually re-

ceived by both executors, was u ider the control of

both, such a receipt shall charge and the true ques-

tion in all those cases seems to have been whether

the money was under the control of both executors."

In Bruhn v. Gillet, supra, the court said:

"In cases where a debt due the trust estate by

a debtor has been paid to one of two or more

trustees, and the debtor has required as a condition

of such payment that a receipt should be joined

in by all the trustees in such cases, the signing of

a receipt by the trustees who did not personally

receive the money, has been held to be merely

formal or necessary for the purpose of obtaining

the money from the debtor, and that they who did

not receive the money in fact were not bound by

their written admission of its receipt for the pur-

pose named."

Under the principles above announced we contend

that if an executor is not responsible for the funds of

the estate which reached his co-executor without negli-

gence on his part or fraud, certainly the bondsmen of

an executor or guardian cannot be held liable for prop-

erty which never reached these executors or guardians,

even though they have receipted for the funds which
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never reached them, and especially should this be true

when it nowhere appears that the property in the con-

trol of the guardian had a value. We further consider

it settled law that a receipt in probate may be explained

in like manner as a receipt in any other transaction. It

is merely prima facie evidence and the facts therein

recited cannot bind anyone when it is made to appear

that these facts are untrue and there is a failure to

show that any damage resulted from the deception, if

deception there was.

In Powell V. Powell, supra, the court holds:

"That there is no rule which makes a receipt

conclusive evidence and if these items were not in-

cluded in the probate account, we do not think the

right of defendant is precluded. The judge in pro-

bate was justified by the receipt in discharging

the guardian but this did not preclude the parties

from having arrangements as to the matters out-

side of the action of that court."

Appellant is mistaken in his belief that if this was

a law case the sureties here, if held at all, would be held

for the amount named in the receipt, perhaps with in-

terest. Even if his action had not been barred, it was

his duty to show what damage had resulted to him by

the action of the guardian, even though it was concurred

in by the court. His desire, therefore, that this branch

of the case be treated as one at law, cannot be looked
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upon with favor. At law he contends that the fact that

A. A. Newberry only paid $126.70 (124) on the land

put into the guardianship proceedings at a valuation

of $6400.00 and which land he lost because of non-pay-

ment of the cost price, of $633.60 (123), the fact that

the land put in at $20,000 represented less than $600

(242, 243) and that the "home i^lace", put in at

$40,000, was sold under foreclosure proceedings on

account of the mortgage increased from $3200 to $6400,

and all the property later swept away by foreclosure of

the equities, would make no difference as far as the

parties are concerned. The cases cited to the court

below and perhaps to be relied upon here by appellant

do not sustain his theory even if his suit was not barred.

The next contention is that the appellant should

not be judged in his conduct according to the rules em-

ployed in other like cases, and the argument of appel-

lant in this court will undoubtedly follow that in the

lower court, made u]) in great part by abuse of New-

berry and his wife, and appeals to the court for

sympathy for the young man.

"True," the young man says, "I was informed

when I was 19 years of age that an interest in valuable

property in Spokane waited me if I sought it within a

year after attaining my majority, but I was a wild, care-

less and bad boy, not like other boys of my years, and
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I should not be bound by the legal or equitable rules

that bind them. True also, after leaving- the navy on

the date of my majority I tramped over the country

(83, 86) to Chicago, Omaha, Kansas City, Salt Lake,

San Francisco and back to Spokane under an assumed

name (137), and in fact where I pleased, but did not

care, even when in Spokane, to inquire for my cherished

inheritance. True also, I do not claim lack of intelli-

gence during any of this time, lack of facilities for tour-

ing the country without the formality of paying passage,

lack even of funds to enable me to claim my own (105,

106) but these shortcomings should enlarge and expand

my claims upon equity now that I make tardy applica-

tion."

We contend that when his stepmother told him of

his interest in Spokane property and told him he must

attend to it within one year after attaining his majority,

that he was put into possession of sufficient facts to lead

him to a full discovery, and his failure to follow up this

investigation was such laches as to bar his action even

if it was not barred by statute.

The claim urged below, that when he left the navy

he was far away from his alleged inheritance loses all

force when it appears that immediately upon leaving the

navy he drifted about the country where he willed as a

hobo and even included Spokane in his itinerary two
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years before he commenced this suit. If a young man

who had traveled about the world with his parents, en-

joyed the society of intelligent and cultured people,

attended a private school for boys and entered the navy

for training in the mechanical arts is not bound by the

same rules that apply to young persons in general, we

fail to see the reason for the distinction. The claim that

he should not be bound by the rules in vogue in some

cases, because he was left without a mother to guide

him, fails when we consider the testimony that he was

placed in Amherst School for boys (102) and was vis-

ited there by his stepmother; that she took a kindly

interest in his welfare and advised him what was for

his good; saw him often when he was in the navy, went

out driving with him and advised him as accurately as

a mother could of the way he should follow to make

something of himself, and further informed him of the

alleged interest in Spokane property. Indeed, her tes-

timony cannot be read without impressing upon one

the fact that she still has a kindly interest in him, but

bound by her oath and her sense of justice was impelled

to truthfully relate the facts. She has certainly proven

by her testimony that she is a cultured, refined and in-

telligent woman. The father also could not be driven

by appellant's counsel to speak harshly of his son, but

only to relate without equivocation the whole truth. Of
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course, the importance to counsel for appellant of creat-

ing the impression that the father and stepmother are

not on friendly terms with the appellant is manifest,

but we contend that the irritation displayed by counsel

toward Mr. A. A. Newberry may be intensified some-

what by the witness's undisputed statement of the

reasons why he could not when in Salt Lake do any

business with his son (130, 131) and the possible infer-

ence to be drawn from that testimony that this

litigation is not of real vital interest to the appellant.

Certainly neither A. A. Newberry nor his wife volun-

teered any information whatever or conducted them-

selves in a manner not consistent with right principles.

Undoubtedly they both feel, as every one else must feel,

that Mr. Monaghan is in this case the innocent victim

of the selfish designs of appellant and his interests.

The only property possessed by Newberry and his first

wife consisted of flimsy equities to certain real estate

in what was then a city of mushroom growth, a home

subject to a mortgage, the security so uncertain that

the owners of the mortgage were uneasy; a piece of

property upon which Mr. Newberry had paid about $100

and later paid less than $500 more; another piece of

country property upon which Newberry had paid the

large sum of $123.60. This is the princely inheritance

spoken of with so much ardor by appellant's counsel.
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We contend that much larger inheritances have been

expended in the care and maintenance and education

of children, and we further insistently urge that this

action would never have been brought if appellant was

advised that he must prove his damage as a condition

of his recovery. These matters were all brought to

the attention of the trial judge. The witnesses were

before him, the conditions prevailing at the time of the

guardianship well known to him, and he was in position

to know whereof he spoke when he said in his opinion:

**I reach this conclusion with less hesitation

because I have grave doubts as to the inherent

equity of the complainant's claim. * * * The

complainant invokes strict rules of law for the pur-

pose of fixing the amount of his recovery and he

cannot complain if his own conduct and his own

rights are measured by the same rules."

We contend that the conduct of appellant in stand-

ing upon the strict rules of law and in contending that

he should have equity without attempting to do equity,

is inconsistent with conduct entitling one to either the

sympathy or the consideration of courts of equity and

justice.

In this case no reason has been shown why the court

should extend the time fixed by the statute of limita-

tion if the rule so often announced permitted it, and

there are many reasons why the statute of limitations
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should be applied. The appellant, with sufficient facts

to put him on inquiry, failed to take any steps toward

ascertaining what his rights were in the property in

question, and he gives as a reason for not doing so the

fact that he was afraid he would get his father into

trouble (82), and his counsel (105-106) do not contend

that the delay in bringing the action was on account of

his financial condition. He, therefore, brought himself

within none of the exceptions.

Jn Schriever v. Garrison, supra, this principle was

applied as follows:

''Where an administrator has invoked the aid

of a court of equity to recover from a guardian of

a distributee money alleged to have been paid by

mistake to such guardian, and the evidence adduced

in support of such payment shows that it was paid

more than five years before the suit was brought,

and such guardian relies upon and pleads the

statute of limitations, the court will, in analogy to

proceedings at law, hold such demand barred by

the statute of limitations, unless the party can bring

himself within some of the exceptions of that act."

In People v. Michigan Central Ry., supra, the

court said:

"Courts of equity will generally by analogy

apply the statute of limitations in any case where

the remedy in equity is concurrent with or a sub-

stitute for an action at law."
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In a note to Frame v. Kenny, supra, at page 368,

the cases are collected with reference to the application

of the doctrine of laches in a court of equity; it is

there said

:

"Where there is concurrent jurisdiction at law,

courts of equity accept the statute as obligatory,

but where the jurisdiction of Chancery is exclusive,

the statute is applied merely by way of analogy."

Citing cases.

The most that appellant can claim in this case is

that equity has concurrent jurisdiction, if it has any jur-

isdiction at all.

In Smith v. Davidson, supra, the court said:

"The bill was filed after Davidson had been in

possession for more than five years. The statute

limits the time for bringing any action for the re-

covery of any lands to five years. * * * jjad

the complainant, therefore, instead of bringing suit

in equity, instituted a suit in ejectment, it is clear

that his remedy would have been barred. Toll v.

Wright, 37 Mich. 93. And if barred at law it must

be held barred in equity also. The policy of the

statute, which was to quiet all titles derived from

such sales after five years' peaceable possession

under them, cannot be evaded by the party electing

one forum rather than another for litigating the

rights which he disputes ; but equity by analogy will

apply the limitation to his case." Citing cases.
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announced

:

"The rule established by the decisions of the

Supreme Court as to the effect of statutes of limita-

tion in courts of equity appears to be that in those

states where the statutes of limitation are made
applicable to suits in equity, as well as to actions

at law, where they embrace in terms the specific

ease, and in case of concurrent jurisdiction, they

are, in themselves, as obligatory upon the national

courts of equity, as such, as they are upon the state

courts, and as they are in actions at law, and the

courts of equity should act in obedience, rather than

upon analogy, to them."

In Horton v. Stegmyer, supra, the court said:

"The complainant, therefore, knew all the facts

constituting the frauds upon which she relies more

than five years before she filed her bill. In courts

of equity the equitable estoppel of laches takes the

place of statutes of limitation. But in its applica-

tion these courts act or refuse to act in analogy to

the statutes applicable to actions at law of like char-

acter. Under ordinary circumstances a suit in

equity will be sustained within, and wilr not be sus-

tained without, the limitation of the analogous

action at law. If a suit is brought after the statu-

tory time for the similar action at law has expired,

the burden is on the complainant to show by

suitable averments in his bill that it would be

inequitable to apply it to his case." (Citing cases.;
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In Miller v. Ash, supra, the court said:

"Nothing can call a court of equity into activ-

ity but conscience, good faith and reasonable dili-

gence, and these being wanting, the court remains

passive. * * * Qn the plea of laches, it would

be presumed from the existence of circumstances

which would put a reasonably prudent man on in-

quiry, that the party charged had obtained infor-

mation of what he might have learned by pursuing

an inquiry suggested by such circumstances."

In Foster v. Mansfield Ry., supra, the court said:

*

' The defense of want of knowledge on the part

of one charged with laches is one easily made, easy

to prove by his own oath, and hard to disprove; and

hence the tendency of courts in recent years has

been to hold the plaintiff to a rigid compliance with

the law which demands, not only that he should

have been ignorant of the fraud, but that he should

have used reasonable diligence to have informed

himself of all the facts."

In City of Centerville v. Turner County, supra, the

court said:

"Where an action for violation of a trust obli-

gation cognizable on the law side of the court, and

the remedy is concurrent and adequate at law, the

statute of limitations applies though relief is sought

in equity."

In Redd v. Brun, supra, the syllabus of the court is

as follows:
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"The statute of Colorado (Sec. 2911, Mills'

Ann. St.), which requires bills for relief on the

ground of fraud to be filed within three years after

discovery of the facts constituting the fraud, bars

such suits three years after the discovery of facts

which would awaken a person of ordinary prudence

to an inquiry, which, if pursued with reasonable

diligence, would lead to a discovery of the fraud.

If he failed to discover the fraud within the

statutory limit, he must plead and prove the time

when he discovered it, the means by which he found

it out, the impediments which prevented its earlier

discovery, and the diligence he exercised.

If by the exercise of ordinary diligence he

could have discovered it in time to have brought

his suit within the limit fixed by the statute, he was

guilty of laches, and his suit cannot be maintained."

In Clark v. Van Cleff, supra, the court said:

"Where there is both a legal and an equitable

remedy for the same cause of action, if the legal

remedy is barred by lapse of time, the equitable

remedy will also be held to be barred."

To the same effect is Smith, Admrx., v. Wood,

supra, in which case the court said:

"There can be no doubt that the fraud alleged

is one over which the jurisdiction of the common-

law courts is just as perfect and complete, as the

jurisdiction of this court. This being so, it is clear
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that, if the complainant's right of action at law

was barred by the statute of limitations when this

action was brought he has no right of action in

equity; for no principle governing the right to

remedies is better settled than that which declares

that, where there is both a legal and equitable

remedy for the same cause of action if the legal

remedy has become barred by the lapse of time, the

equitable remedy will also, except under special

circumstances, be held to be barred."

In Partridge v. Wells, supra, the court discusses

the question as to whether or not when an action at

law, is barred by the statute of limitations, a court of

equity will also hold the action barred. In its opinion

the court said:

"Is the complainant's action barred by the

statute of limitations? A defendant may claim

the benefit of the bar given by the statute by de-

murrer, when, by the case made by the bill itself,

it clearly appears that the complainant's right of

action is spent by lapse of time; but when it does

not so appear, the statute can only be set up by plea

or answer.

To all actions covered by the statute, the

defense given by it is as perfect an answer in equity

as at law. But it does not embrace all actions.

Actions founded on certain trusts are not within

it. The statutes do not apply to actions founded

on a direct or strict trust, such as are not cogniz-

able at law, but fall within the proper, peculiar and
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exclusive jurisdiction of a court of equity. This is

the rule as stated by Chancellor Kent and adopted

by Chancellor Green and also by Chancellor Za-

briskie. (Citing cases.) Chancellor Kent says the

principle was first stated with precision by Lord

Macclesfield in Lockey v. Lockey, Prec. Ch. 518.

That was a bill for an account of the profits of an

estate received by the defendant while the plaintiff

was an infant. The defendant had possession

under an agreement constituting him a trustee for

the infant. The plaintiff did not file his bill until

more than six years had elapsed after he attained

full age. Lord Macclesfield held, the statute barred

his action in equity, as it would have done a

common-law action of account, stating that the

plaintiff might have had his action of account at

law, and therefore there was no necessity for his

seeking relief in equity. The same principle has

been declared by Judge Story. He says: 'As to

cases of merely constructive trusts created by

courts of equity, or cases which are treated, for

some purposes, as implied trusts, to which, how-

ever, legal remedies are applicable, the doctrine

cannot be admitted that the statute of limitations

does not embrace them.' Citing case.

The test, then, obviously prescribed by the rule

is. Had the suitor a remedy at law which he has

lost? If the complamant in this case had a com-

plete remedy at law, which has been lost by lapse

of time, he is not entitled to the remedy he seeks

here. '

'

Much has been said to the effect that the appellant
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had no information to put him on inquiry until the

letter from his father. Let us look at the facts. Mrs.

Newberry's testimony is as follows (143):

'
' Q. Do you recall a conversation had with the

plaintiff in this action in New York City during

the time that he was in the Navy and prior to his

discharge, perhaps a year or two I

A. Very distinctly.

Q. And to what did that conversation relate!

A. To this—bringing a suit to recover on real

estate.

Q. The real estate?

A. Yes.

Q. How did this conversation come about?

A. Well, we were driving and I was trying to

persuade him to save his money instead of spend-

ing it all.

Q. And what did you say to him?

A. I told him that if he brought a suit between

the time he was twenty-one and two years old,

that he could probably recover something of this

property.

Q. And did you refer to any particular

property ?
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A. Well, I had in mind of course the home

property, where the Public Library is now.

Q. Did you convey that to him?

A. Absolutely, without any question.

Q. What have you to say as to whether or not

the boy knew before this time?

A. Well, he has always known."

On page 148:

"A. I only spoke—as I recall it, I only spoke

of the home property then. I may have told him

of some other property, I don't know; I don't recall

that particularly."

On page 149:

**A. I told him he could bring this suit to re-

cover his mother's interest in the property where

the Public Library now is ; that his father had tried

to save it for him and did as long as he could and

finally he had to give it up; if he would save his

money, when he was twenty-one he could bring suit

himself, but I further explained to him that if he

didn't bring suit before he was twenty-two the

statute of limitations would run against him.

Q. You carefully explained it?

A. Yes, I carefully explained it and he asked

all kinds of questions as to the law, and all

about it."

On page 151

:
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**A. I only remember the main points in it;

I told him if he saved his money he might be able

to recover something between the time he was

twenty-one and twenty-two, because I did know

that."

The testimony of the appellant (78) shows fully

that he appreciated what he was told.

"Q. Now, let me refresh your recollection.

Wasn't it in a conversation that took place between

your step-mother and yourself in which she told

you that your mother had left the Carnegie Library

site, and it rightfully belonged to you, but that your

father had mortgaged it and the mortgage had been

foreclosed, but that if you brought suit within a

year after you became of age you might possibly

recover this property; but that if you did bring the

suit it would undoubtedly get your father into con-

siderable trouble of some kinds?

A. Yes, that is about the sum and substance

of the conversation.

Q. When your step-mother told you that if

you brought a suit for the Carnegie Library site

you would get your father into trouble, did you

believe it?

A. Yes.

Q. State whether or not you were influenced

in your silence and failure to bring such a suit by

that statement of your step-mother?
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A. Yes; that was the cause for my silence."

This was the information which he possessed when

he was 19 years of age. Let us note the information

which caused his inquiry under the allegations of his

bill (218).

"Dear Frazer:

I wish you would sign the enclosed quit-claim

deed & acknowledge it before a Notary Public &
return to me—I am trying to clear up the title on

some property I conveyed years ago & there is a

technical question involved which some lawyers here

think can be best straightened by a quit-claim from

you—I would be glad if you would do this as soon

as you can conveniently."

We contend that the information contained in the

letter is insignificant and quieting compared with the

information he received from his step-mother. The first

information was positive and direct and in fact com-

plete, because it located the property, informed him fully

that he had a valid claim, and warned him of the danger

of delay. That informtion was sufficient to put any man

upon inquiry and to prompt him to make diligent search

to the end that all the facts be discovered and his prop-

erty interests protected. It was given him by one who

had his interests clearly in mind and who was anxious

that he should have everything that belonged to him.

The letter conveved no additional information and in
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fact conveyed very little information at all. It was in-

significant warning as compared to the clear and dis-

tinct warning given him by his step-mother. To say

that a person is justified in ignoring the information

given by Mrs. Newberry when the same intelligence

prompted him to follow the information given him by

the father, does not read well in an equity case and this

is the proper place to call attention to the fact that the

appellant has given no good reason for his delay, but

has conclusively proven by his own testimony that he

was guilty of inexcusable laches.

As has been stated in the many cases cited in this

brief, after the running of the statute of limitations or

non-claim, the person making application to a court of

equity must show substantial reason why the statute

should not run. It is not incumbent upon the appellees

to make out a case for the appellant. The burden is

upon him and he must sustain it.

Reegan vs. Sahin, 53 Fed. 415-421.

Redd vs. Brun, 157 Fed. 190-193.

In this case he has utterly failed. It is well at this

time also to point out this fact—that nowhere does it

appear that Mr. Monaghan had the slightest reason to

believe that the guardianship proceedings were not

regular. The testimony shows that he was on terms



39

of friendship with Van Houten and Newberry and all

the rest of the parties connected with the transaction.

He was a bondsman and as such bondsman had a right,

in conscience and equity at least, to believe that courts

of justice would not permit the perpetration of frauds.

Nothing had ever arisen from that time, more than

twenty years ago, to arouse his suspicions or to cause

inquiry to be made by him until this suit was com-

menced. It is not for him to prove appellant's case.

It is not for Monaghan to prove that he was not guilty

of fraud. Courts do not presume fraud but do presume

that parties in their conduct act in good faith and with-

out malicious or dishonest designs. The court may well

presume, and is really bound to presume, that Mona-

ghan 's conduct during the entire proceedings was evi-

denced b)' good faith and in this case the facts

conclusively show that should the decree go against him,

he is the innocent victim of other people's wrong. If

an action had been promptly begun and if no statute

of limitation or non-claim had intervened, it might be

that the inflexible rules of law might have punished Mr.

Monaghan for others' delinquencies, but in view of the

statute made for the protection of persons placed in

such position as he is, he is entitled in good faith to

urge their enforcement, and especially so in view of the

laches of the appellant and the inequity of his claim,
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manifestly inequitable when we consider that the appel-

lant does not seek his actual damage but insists upon

holding Monaghan, as Shylock did, to the exact terms

of his bond.

The appellant's bill, stripped of everything which

may be regarded as immaterial and surplusage, con-

gists of a simple statement that the guardian received

$33,400 that he never accounted for. The allegation of

why the action was not sooner brought is made solely

for the reason that the bill shows upon its face that an

action at law is barred. With the exception of the para-

graph stating why the action was not sooner brought,

,the allegations set forth an action at law, pure and

simple, barred by the statute of limitations, and the

proof conclusively shows that the allegation that the

alleged fraud was not sooner discovered is untrue. As

shown by the authorities, where equity has concurrent

jurisdiction, it is the duty of the court to apply the

statute, and no good reason has been shown here why

it should not be applied.

In the principal case, however, we stand upon

firmer ground than the statute of limitations, for the

statute of non-claim is enforced with even greater strict

ness than the general statute of limitations. As is

stated by Judge Rudkin in his opinion herein:
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"Its object is to secure an early and final set-

tlement of estates,, to the end that the residuum

may be distributed to the heirs or next of kin free

from encumbrances or charges which would lead

to protracted litigation."

Hall V. Bumstead, 20 Pickering, 106.

And it would be an unusual case indeed in which

a Federal court of equity would feel warranted in sub-

jecting an estate to the payment of a mere personal

demand, several years after the bar of the statute of

non-claim became absolute. No such case is presented

here.

In Morgan v. Hamlet, 113 U. S. 449, a bill in equity

was filed for an accounting of certain matters growing

out of a partnership, and the statute of non-claim of

the State of Arkansas was interposed in defense. After

referring to the state statute, which does not differ from

the statute of this state, and to the decisions of the local

courts, which do not differ from the decisions of the

courts of this state, the court said

:

"It is sought, in argument on behalf of the

appellants, to distinguish their case, at least the

case of the two infant children of Samuel D.

Morgan, from any case within the statute of non-

claim, on the ground that at the death of their

father, his title to the real estate, which constituted

the plantation, descended to them as his heirs at
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law, and thereafter as to the operations conducted

by John Morgan in 1864 and 1865, having no

guardian, the latter was in equity their representa-

tive and guardian de son fort and trustee, so that

upon his death, and until they arrived at age, there

was no one competent to make a demand against

his administrator, within the terms of the statute.

But we are unable to appreciate the force of

this supposed distinction. The statute in question

contains no exception in favor of claimants under

disability, of non-age, or otherwise; the claim of

the complainants against John G. Morgan was ad-

verse to his administration, although it may have

originated in consequence of a relation of trust;

and there is no ground that we are able to under-

stand, upon which it can be excepted out of the oper-

ation of the statute in question. Their claim was

clearly against the administrator of John G.

Morgan, whether the latter be considered as the

defaulting partner of themselves or of their father.

Whatever its description, it was a claim against

the estate of John G. Morgan, and for which his per-

sonal representative was in the first instance liable

;

and the statute is a bar to every such claim unless

presented within the time prescribed. On this

ground the decree of the Circuit Court is affirmed."

"We contend that the following statement by Judge

Eudkin is sound:

"No doubt a state legislature may not limit or

restrict the general jurisdiction of a Federal court

of equity, but its power to limit and restrict the

obligations of sureties on statutory bonds is
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supreme; and if, under the laws of the state, the

surety is released at the expiration of six years

from the death of his principal, it is beyond the

power of a court of law or a court of equity, State

or Federal, to revive the obligation. The bond in

suit is not a mere private contract inter parties,

and the special statute of limitations does not affect

the remedy merely."

Hudson V. Bishop, 32 Fed. 519, 523, page 289,

Transcript of Record.

The duty of a surety is measured alone by the legal

force of the bond and he is under no moral obligation

to pay the obligee independent of his covenant. There-

fore, there is nothing on which to found an equity for

the interposition of a court of chancery.

Pickersgill v. Lahens, 15 Wall. 140, 144.

It may very justly be further claimed that the

statutes of limitation, as well as those of non-claim,

form a part of the legislation of every government and

are not only conductive but necessary to the peace and

repose of society. They are binding upon equity courts

in cases of concurrent jurisdiction, and without them

property rights would be most insecure.

In Godden v. Kimmell, Admrx., 99 U. S. 201, the

court said:

"Statutes of limitation form part of the leg-
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islation of every government and are everywhere

regarded as conducive and even necessary to the

peace and repose of society. When they are

addressed to courts of equity as well as to courts

of law, as they seem to be in controversies of con-

current jurisdiction, they are equally obligatory in

both forums as a means of promoting uniformity

of decision."

And further on the court says

:

"Equity courts in cases of concurrent jurisdic-

diction usually consider themselves bound by the

statute of limitations which govern courts of law

in like cases, and this is rather in obedience to the

statute of limitations than by analogy." Citing

Wagner v. Baird, 7 How. 234.

And again the court says:

"Authorities to support that proposition are

numerous and decisive, nor is it necessary to look

beyond the decisions of this court for the purpose.

Lapse of time, said Mr. Justice Thompson, and the

death of the parties to the deed have always been

considered in a court of chancery entitled to great

weight and almost controlling circumstances in

cases where the controversy grows out of stale

transactions." Citing Jenkins v. Pye, 12 Pet. 241;

Beckford v. Wade, 17 Ves. 96; Humbert v. Rector,

7 Paige, 195.

This case has been followed in almost every court

in the country. In fact, few cases have been more con-
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sistently cited, as will appear from Rose's Notes.

Another leading case upon the same point is Wood

V. Carpenter, 101 U. S. 135, 139, where four points were

discussed

:

First. Limitation of actions.

Second. To suspend the statute of limitations by

concealment, fraud must be secret and must be more

than mere silence.

Third. To avoid the statute of limitations on the

ground of concealment of fraud, there must be dili-

gence, and means of knowledge are equivalent to actual

knowledge.

Fourth. To avoid the statute of limitations for

concealment of fraud, the time, nature and circum-

stances of discovery must be fully set up and proven,

and delay shown to be consistent with requisite dili-

gence.

The above case is an authority governing the one

at bar upon all four points.

It cannot be claimed that Mr. Monaghan has been

guilty of any wrong or any failure of duty in this case.

It is unquestioned that he went upon the bond with

others to accommodate his old friends and business

associates, believing their statements to him that the
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bond was necessary merely as a formality and that

what was done was with the approval of the court. He

had a right to believe, when the transaction was com-

pleted and the court entered the decree quieting the

title to the property, that the proceedings were regular

in every respect, and while under strict legal principles

he may have been liable for the alleged fraud of New-

berry and the guardian of the children, yet his case

certainly must be distinguished from the case of one

who was a party to a fraud. The reasons given for re-

quiring the execution of the bond were those that would

appeal to a just man willing to assist his friends. He

believed that by perfecting the title to the property Mr.

Newberry would be put in position to care for himself

and his children and that otherwise the few equities

that Newberry possessed would be swept away. It is

also worthy of note that the testimony of all the wit-

nesses is to the effect that Newberry would have lost

all the property and unfortunatel}'' did lose it all.

Neither is it shown by any substantial evidence that the

property was of any real value.

The appellant in this case has utterly failed to show

that he would have derived any benefit at all from his

mother's estate if it had been handled in a different

way. Appellee Monaghan should not be punished for

his generosity and there is no equity in the appeal. We
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can form no better language in stating the reasons why

Mr. Monaghan is released since his principal is released

than by quoting from the opinion of Judge Rudkin as

follows

:

"The Supreme Court of the State of Washing-

ton has held that the undertaking of the surety is

collateral security for the performance of the duties

of the principal, and that no action can be main-

tained against the surety unless the liability of the

principal exists at the time of the commencement
of the action. Spokane County v. Prescott, 19

Wash. 418. There is no doubt a conflict of author-

ity on this question, but, 'No laws of the several

states have been more steadfastly or more often

recognized by this court, from the beginning, as

rules of decision in the courts of the United States,

than statutes of limitations of actions, real and per-

sonal, as enacted by the legislature of a state, and

as construed by its highest court.' Bauserman v.

Blunt, 147 U. S. 647, 653.

Aside from this, the suit is barred by the

special statute of limitations of the state applicable

to sureties on the bonds of executors, adminis-

trators and guardians.

Section 1432, Rem. & Bal. Code, provides that,

'an action against sureties shall be commenced

within six years after the revocation or surrender

of letters of administration or death of the prin-

cipal.'

Section 1633, Id., provides that, 'all the pro-

visions of chapter eight of this title relative to
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bonds given by executors and administrators shall

apply to bonds taken of guardians.'

The complainant admits that the suit at bar

is controlled by these provisions; that the suit is

barred by them, and that the complainant is en-

tirely without remedy in the courts of the State of

Washington. Again he insists, however, that these

limitations are not binding on a Federal court of

equity. This rule may be conceded in certain cases,

but I deny its application to the case now under

consideration. No doubt a state legislature may
not limit or restrict the general jurisdiction of a

Federal court of equity, but its power to limit and

restrict the obligation of sureties on statutory bonds

is supreme; and if under the laws of the state the

surety is released at the expiration of six years

from the death of his principal, it is beyond the

power of a court of law, or a court of equity, State

or Federal, to revive the obligation. The bond in

suit is not a mere private contract inter parties,

and the special statute of limitations does not affect

the remedy merely. In speaking of a similar statute

of Wisconsin in Hudson v. Bishop, 32 Fed. 519, 523,

the court said:

'W^hen the legislature of Wisconsin provided

for the giving of a bond by a gaiardian, it had a

right to enact and declare the duties and obligations

imposed thereunder upon the sureties signing the

same. The extent of the liability thereby imposed

is to be determined by the statute of Wisconsin,

no matter in what forum suit may be brought

thereon. When the statute in express terms de-
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clared that, as against the sureties, no action can be

maintained unless brought within four years after

the discharge of the guardian, this defines the ex-

tent of the liability of the surety. It cannot be

treated as a mere matter affecting the remedy upon

the contract of suretyship, but it is part of the con-

tract itself. In this regard sureties stand in a dif-

ferent position than the principal. The guardian

receiving the property of his wards should be liable

to account therefor without any statutory declara-

tion to that effect. He has no vested interest in

any particular period of limitation, and can not

complain if the statute should be entirely abro-

gated. When, however, a person is asked to assume

the position of a surety for another, by signing a

statutory bond, and the statute expressly limits liis^

liability by providing that he cannot be sued thereon

after a fixed period, it will not do to hold that the

limitation is a mere matter of form, affecting the

mode of procedure, and that it may be wholly taken

away by legislative enactment. It is a substantial

right protecting the surety by limiting the extent

of the liability assumed, and enters into the obliga

tion of the bond given under the statute. As such it

is one of the conditions of the contract, and therefore

an action cannot be maintained against the surety

unless brought within the period thus fixed.'
"

These views were concurred in by the late Justice

Brewer at circuit on a petition for rehearing. Hudson

V. Bishop, 35 Fed. 820.
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"Furthermore, while a court of equity will

sometimes remove the bar of the statute of limita-

tions in order to reach trust funds or trust prop-

erty, this rule can have little or no application to

a mere surety 'whose duty is measured alone by the

legal force of the bond, and who is under no moral

obligation whatever to pay the obligee, independ-

ent of his covenant, and consequently there is

nothing on which to found an equity for the inter-

position of a court of chancery.' Pickersgill v.

Lahens, 15 Wall. 140, 144.

For these reasons I am of opinion that the right

of recovery against either the personal representa-

tive, the heirs or the surety is barred, and the bill

is accordingly dismissed. I reach this conclusion

with the less hesitation because I have grave doubts

as to the inherent equity of the complainant's

claim. Notwithstanding the indefensible methods

resorted to for the purpose of divesting infants of

their title to the property in question, T doubt if

they would have received any considerable sum had

their mother's estate been administered in the

regular course. The complainant invokes strict

rules of law for the purpose of fixing the amount

of his recovery, and he cannot complain if his own

conduct and his own rights are measured by the

same rules."

The statute of limitations and of non-claim bar any

recovery by the plaintiff.

A court of equity has no jurisdiction of this case;
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the cause of action is one at law and such action is

barred by the statute.

The judgment and decree of the district judge

should be affirmed.

Respectfully submitted,

EDWARD J. CANNON,

A^ttorney for J. Monaghan.
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